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Abstract 

Purpose – The purpose of this paper is to report on an analysis of direct age discrimination cases by the Court 

of Justice of the European Union (CJEU) and the UK courts and employment tribunals over an 11 year period. 

The paper focuses upon age stereotyping towards older workers and analyses whether it is endorsed at 

European and/or national level.  

Design/methodology/approach – This research has analysed a sample of 100 employment tribunal judgments 
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Findings – This paper highlights that there are a number of cases in which age stereotyping has been endorsed 

at CJEU level. By contrast the UK courts and employment tribunals have adopted a more robust approach.   
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Court and the influence on the UK case law, without analysing the eventual decisions of the other EU member 
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Introduction   

Differences of treatment between individuals are often based on generalised assumptions or 

stereotypes. Age stereotyping allows us to think of others purely in terms of their chronological age, or 

perceived chronological age, regardless of how experienced they are or how able they are physically 

and mentally to perform a task. A number of studies reveal the wide range of age stereotypes that exist 

towards older persons (Doering et al, 1983; Taylor and Walker, 1994; Loretto and White, 2006; Parry 

and Tyson, 2009) and the link between negative stereotypical attitudes and employment practices 

affecting workers (Taylor and Walker, 1998; Loretto, Duncan and White, 2000; Abrams et al, 2016). 

A common stereotype is that an individual’s physical and mental abilities are perceived to decrease 

with age (Metcalf and Meadows, 2006). Age stereotypes have been questioned (Benjamin and Wilson, 

2005) and research suggests that ability does not decrease at a particular age (Harper and Marcus, 

2006). In the words of Lady Hale  'These assumptions no longer hold good (if they ever did) in times 

of increasing longevity, where there are benefits both to individuals and to the wider society if people 

continue to work for as long as they can'[1]. The challenge therefore is for the law to tackle age 

stereotypes and address ‘the mismatch between reality and past assumptions or stereotypes’[2].  

           The Equality Act 2010 provides that an act of direct age discrimination will be lawful if an 

employer can point to a legitimate aim and the means of achieving that aim are proportionate[3]. This 

definition proved to be controversial during the consultation process to the introduction of age 

discrimination legislation. The DTI report on the consultation (2006, page 15) recorded that 'one 

Respondent spoke for many when she wrote 'the concept of justifying direct age discrimination is wholly 

unacceptable and unnecessary and inconsistent with other equality laws.’ However for Duncan and 

Loretto (2004) such a wording need not necessarily weaken protection because it would inevitably 

depend on how the domestic courts and employment tribunals apply the legislation. 



The development and interpretation of the definition for direct age discrimination must be 

understood in light of European law and principles established by the CJEU in its case law under Article 

6(1) of Council Directive 2000/78/EC of 27th November 2000 establishing a general framework for 

equal treatment in employment and occupation (the ‘Framework Employment Directive’)[4]. This 

Article states that Member States may provide for differences of treatment on grounds of age if that 

treatment is ‘objectively and reasonably justified by a legitimate aim, including legitimate employment 

policy, labour market and vocational training objectives, and if the means of achieving that aim are 

appropriate and necessary’. This is the first time that an EU Directive provides a justification for direct 

discrimination and therefore this makes ‘age’ as an equality ground unique.  

There have been a number of CJEU Judgments relating to the wording of Article 6(1) and in 

particular, the legality of mandatory retirement ages within various Member States. Guiding principles 

can be distilled from the CJEU case law as to what aims have been relied upon by Member States and 

those aims that have been accepted as lawful by the CJEU. In addition, the CJEU case law has also 

revealed what factors should be taken into account in deciding whether the means adopted in order to 

achieve the aim are ‘appropriate and necessary.’ These cases may therefore be influential upon the UK 

courts and employment tribunals in deciding whether an act of direct age discrimination is unlawful 

under the Equality Act 2010. For Dewhurst (2015) the CJEU decisions are very influential in the 

interpretation of the UK legislation and Butler (2011) has argued that the CJEU decisions on retirement 

have devalued the age discrimination provisions. This research contributes to the debate in this area as 

to whether the CJEU judgments are tackling age stereotyping in employment and the influence it has 

had on the UK case law. 

In order to analyse the CJEU and the UK approach towards age stereotyping, a case-by-case 

analysis was undertaken. The analysis included all CJEU case law relating to direct age discrimination 

between October 2005 and April 2018 and a sample of 100 direct age discrimination cases heard by 

employment tribunals between October 2006 and April 2018. In order to place the employment tribunal 

decisions in context; the EAT, Court of Appeal and Supreme Court decisions relating to direct age 

discrimination were also considered from the same period. This article analyses whether age 

stereotyping is being endorsed at European and national level through this qualitative analysis, and 

provides an examination as to whether the CJEU has influenced the national courts and employment 

tribunals in this regard. This analysis becomes even more pertinent due to the European Union 

(Withdrawal) Act 2018 which provides that a court or tribunal ‘is not bound by any principles laid 

down, or any decisions made, on or after exit day by the European Court’[5]. Exit day has been subject 

to amendment and at the time of writing, this date is yet to be determined. 

In this article it is advanced that there are a number of instances in which age stereotyping has 

been endorsed by the CJEU in its decisions relating to direct age discrimination. In some respects this 

has undesirably influenced the UK courts and employment tribunals however on the whole the UK has 

adopted a more robust approach. This article considers the way ahead after exit day and how the UK 

can better protect older workers from unlawful age stereotyping. In doing so, the article is structured as 

follows. First, the article briefly discusses the background to direct age discrimination legislation in the 

EU and UK and the importance of combatting age stereotyping in employment. Second, the article 

analyses the CJEU case law and discusses those cases in which age stereotyping has been endorsed. 

Third, the article discusses the domestic courts and employment tribunals approach and highlights a 

more robust approach in tackling age stereotyping to that of the CJEU. However there are examples of 

age stereotyping being endorsed.   Finally the article concludes with a suggested way ahead for the UK 

after exit day.   

 

Methodology 

Analysis of direct age discrimination cases heard by Employment Tribunals: 2006-2018 

The research has analysed a sample of 100 direct age discrimination cases heard by ETs in full merits 

hearings from 1st October 2006 to 1st April 2018. The start date represents the date on which the 

Employment Equality (Age) Regulations 2006 came into force[6]. The end date represents the chosen 

end date of the research as it was considered that a continuous period of 11 years would be a sufficiently 

long period to collect the data.  The EAT, Court of Appeal and Supreme Court decisions relating to 

direct age discrimination were also analysed from the same period to place the ET judgments in context.  



 An online database exists for searching ET judgments from England, Wales and Scotland and 

this became available in February 2017[7], although a selection of judgments from 2015 and 2016 are 

included in the database. Using a drop down menu, age discrimination was selected as the jurisdiction 

code and the search term ‘direct age discrimination’ was used in the search box in order to locate the 

direct age discrimination judgments from the database. The judgments which did not contain full 

reasons did not form part of the sample. For the earlier judgments which are not available from the 

database, a search was undertaken through a general internet search and through Michael Rubenstein 

Publishing[8].  The search term ‘direct age discrimination’ was used for the older judgments.  Where a 

case summary was located online, the full judgment was obtained through a written request from the 

ET Field Support Office in Bury St Edmunds, which holds ET judgments prior to February 2017. A full 

list of the ET judgments included in the sample are contained in Appendix A.  

 A qualitative case-by-case analysis utilising the process of a content analysis was 

adopted in order to explore the ET judgments in depth. A content analysis has been described as ‘a 

systematic coding’[9] which is used ‘to determine trends and patterns of work used, their frequency, 

their relationships and the structures and discourses of communication.’[10]. It is a method that has as 

its purpose the examination of a documents content from the viewpoint of who says what and the effect 

of that communication upon that person. The results of the content analysis would be useful in revealing 

important aspects arising from the litigation record concerning age stereotyping. A content analysis was 

used to identify those cases in which employers displayed age stereotyping and acted as a means of 

filtering out those cases where the ETs decision in respect of that stereotyping could be analysed. The 

variable of interest for the content analysis was therefore the existence of age stereotyping by employers 

in the context of ET claims.  

The judgments were analysed on a case-by-case basis sequentially and in chronological order 

(with the oldest judgment first). On becoming familiar with the content of the judgments, those cases 

where employers display age stereotyping could be identified. The existence of age stereotyping by 

employers was informed by the content of the data as a whole; with particular focus upon who said 

what and to whom.  This method for analysis would allow for the exploration of the relevant facts 

alongside the legal arguments raised in respect of age stereotyping. A range of literature utilises a 

qualitative case-by-case content analysis of ET judgments as the appropriate method in analysing 

legislation and court judgments (Leonard, 1987; Rosenthal and Budjanovcanin, 2011; Lockwood, 

Rosenthal and Budjanovcanin, 2011).  

 

Analysis of direct age discrimination cases before the CJEU: 2005-2018 

A qualitative case-by-case examination of 28 CJEU decisions in respect of direct age discrimination 

were analysed together with a consideration of the Advocate General’s Opinions in relation to that 

decision. Those decisions and Opinions were also analysed sequentially and in chronological order 

(with the oldest first). They were then compared to the ET sample to determine the extent to which age 

stereotyping is tackled at European level and whether the CJEU has influenced the national courts and 

ETs in this regard.  

 Judgments of the CJEU were obtained online from the curia website using the search term 

‘direct age discrimination’[11]. Advocate General’s Opinions delivered in relation to each judgment 

were also obtained from this website. The start date of 1st October 2005 represented the first date on 

which the search term was considered within an Advocate General Opinion in the case of Lindorfer v 

Council of the European Union[12]. The end date of 1st April 2018 again represents the chosen end date 

for the research as it was considered that the continuous period of 13 years for CJEU judgments would 

be a sufficiently long period to collect data.  The CJEU which formed part of the sample are contained 

in Appendix 2. 

 

Background  

 
The EU has placed importance on increasing the inclusion of older workers in the labour market and 

was the major driving force behind the introduction of age discrimination legislation in the UK. The 

Treaty on the Functioning of the EU[13] embedded age equality by providing the power to combat 

discrimination. Article 19 (formerly Article 13) was a significant step in combating age discrimination 



within the EU and the significance of this should not be overlooked in influencing the UK in tackling 

age stereotyping in the workplace[14]. This Article provides:  

 

Without prejudice to the other provisions of this Treaty and within the limits of the powers 

conferred by it upon the Community, the Council, acting unanimously on a proposal from 

the Commission and after consulting the European Parliament, may take appropriate 

action to combat discrimination based on sex, racial or ethnic origin, religion or belief, 

disability, age or sexual orientation.  

 

At its meeting in December 1999 the European Council agreed the European Guidelines for 2000, 

stressing ‘the need to pay particular attention to supporting older workers, in order to increase their 

participation in employment’[15]. The Framework Employment Directive introduced a minimum level 

of protection against age discrimination and gave age discrimination a place alongside other protected 

grounds in the EU’s anti-discrimination agenda. Member States had to implement the provisions and 

were given the option of justifying acts of direct age discrimination pursuant to Article 6(1) of the 

Framework Employment Directive. It is, as Lady Justice Smith put it in Johns v Solent SD Ltd[16], an 

‘unusual provision in European Law.'  Unsurprisingly Article 6(1) generated a large volume of literature 

and controversy (Meenan, 2007; Sargeant, 2006; Waddington, 2003; Hepple, 2001; McGlynn, 2000). 

The European Commission (1999, page 10) explained that Article 6(1) limits the 'possibilities of 

claiming justification in cases of direct discrimination to exceptional situations concerning the ground 

of age.'  However, for Waddington (2003) the prohibition against age discrimination can ‘justifiably 

feel let down by the broad exceptions provided for in the Framework Employment Directive’ 

(Waddington, 2003: page 53). Butler (2011), who has conducted a review of the CJEU case law, 

concludes that the CJEU has applied a conservative approach in retirement cases and this has devalued 

the age discrimination provisions. Dewhurst (2013) observes that the CJEU gives ‘too much discretion 

and flexibility to Member States in retirement cases which are no evident in other age discrimination 

cases’ and this ‘impacts adversely on older workers’ (Dewhurst, 2013B: page 536). However in the 

context of compensation reduction Dewhurst (2015) suggests that the treatment of older employees at 

European level (in the context of compensation reduction) suggests that ‘generalised assumptions about 

older workers should not be tolerated’ (Dewhurst, 2015: page 201).   

             Article 6(1) must be read in conjunction with Article 4, which provides the test for a genuine 

and determining occupational requirement. It states that ‘where, by reason of the nature of the particular 

occupational activities concerned or of the context in which they are carried out, such a characteristic 

constitutes a genuine and determining occupational requirement, provided the objective is legitimate 

and the requirement is proportionate.’ Historically this test has been interpreted strictly, as with other 

exceptions to the principle of equal treatment[17].  

            The development and interpretation of the UK age discrimination law (and in particular the 

definition of direct age discrimination) must be understood in light of European law and principles 

established by the CJEU in its case law. The underlying philosophy of the Equality Act 2010 is to 

protect the dignity of individuals and the ‘right to be treated equally irrespective of stereotypical 

assumptions which may be true of some but not of others’[18].  Dignity is the root of age discrimination 

laws and indeed the Charter of Fundamental Rights of the EU highlights that ‘human dignity is 

inviolable. It must be respected and protected’[19]. More recently Pnina Alon-Sheneker (2014) has 

emphasised that ‘since all human beings are of equal moral worth, each individual should be treated 

with equal concern and respect for the dignity of each individual’ (Alan-Sheneker, 2014: page 42). 

           It is important to acknowledge that age is a unique equality ground as it can include social and 

economic considerations that underpin government policy. Indeed ‘the justification for a European 

wide measure in relation to age discrimination appeared to stem from economic and social foundations 

relating to the need to combat unemployment and exclusion in the European workforce’ (Dewhurst, 

2013A: page 1341). The definition of direct age discrimination in the Equality Act 2010 provides a 

‘mechanism for balancing competing interests’ (Hepple, 2014: page 39).   Competing interests include 

government social policy, the interests of other disadvantaged groups such as women and an employer’s 

workforce planning needs. Furthermore there are adverse financial consequences of age discrimination 

in employment. People are living longer due to advances in medical science and improvements in living 

conditions. People are working for less of their lifespan and retiring younger. Indeed the European 



Commission has placed great importance on older persons remaining in employment due to the ageing 

population and has put in place a range of policies to promote older workers. The European social 

partner’s autonomous agreement on active ageing (2017, page 3) commits to making it easier for older 

workers to stay in employment, whilst also (conflictingly) ensuring that measures are taken to ‘ease 

inter-generational transitions in the context of high youth unemployment.’ Ultimately, however, 

employment policy is the responsibility of each Member State. In the context of the UK, the age of the 

UK population is increasing. A House of Lords report (2012-13, page 8) warned that Britain is ‘woefully 

underprepared for a rapidly ageing population’ and highlighted that ‘major changes are needed in our 

attitudes to ageing’ with many people needing to work for longer. The report emphasises that employers 

should facilitate people working for longer.  

        This background illustrates that there are important social and economic interests that underpin 

age as an equality ground. Considerations such as easing youth unemployment and promoting older 

workers in employment are conflicting, and it becomes all the more challenging when the case law must 

protect an individual’s dignity and ensure that individuals are treated equally irrespective of 

stereotypical assumptions. All in all making it a challenging area for the courts and employment 

tribunals.  

 

The case law of the CJEU  

 

The CJEU has insisted that the prohibition against age discrimination should be applied with the same 

rigour as the other anti-discrimination grounds and that a high standard of proof as to whether the aim(s) 

are legitimate should be applied. More specifically the CJEU has emphasised that ‘mere generalisations 

concerning the capacity of a specific measure to contribute to employment policy, labour market or 

vocational training objectives are not enough'[20].  It may therefore appear that the CJEU has sent a 

clear message to Member States that any measure based on a stereotypical assumption would not be 

suitable to achieve an aim. However, a qualitative analysis of the CJEU case law concerning direct age 

discrimination demonstrates the opposite. The first problem is that the CJEU has taken a generous view 

on what constitutes a legitimate aim under Article 6(1) to such an extent that its approach violates an 

individual’s dignity and perpetuates age stereotyping. The second is the CJEU’s approach to whether 

the aim is appropriate and necessary where there is a repeated failure of the CJEU to reject a link 

between age and ability. The third and final problem area is the CJEU’s approach to Article 4 and the 

signal that this sends Member States about age as an equality ground. Each of these problems will be 

addressed in turn.  

 

(1)  Legitimate aims which perpetuate stereotyping 

In the well-known case of The Incorporated trustees of the National Council on Ageing (Age Concern 

England) v Secretary of State for Business, Enterprise and Regulatory Reform[21] the CJEU ruled that 

Article 6(1) is restricted to legitimate aims linked to social policy objectives and Member States enjoy 

broad discretion in matters of social policy. Therefore this means that the aim may not be legitimate if 

it is for a reason particular to an employer’s situation ‘such as cost reduction or improving 

competitiveness’[22]. Although this does narrow the scope of legitimate aims, this is ultimately not 

helped by the wide variety (and questionable) social policy aims accepted by the CJEU which perpetuate 

age stereotyping.  

One social policy aim accepted by the CJEU is the so called ‘dignity’ aim and the aim of 

avoiding disputes about fitness to work. In the case of Gerhard Fuchs, Peter Kohler v Land Hessen[23] 

the CJEU had to consider whether the German compulsory retirement of civil servants at 65 years was 

lawful. One of the aims put forward by the German Government (and accepted by the CJEU as 

legitimate) was to avoid disputes about older employees’ ability to perform duties. Unfortunately, the 

CJEU did not clarify or provide any guidance on the circumstances in which avoiding disputes relating 

to fitness to work would be acceptable. Stereotypical assumptions underpin this aim. This aim simply 

assumes that all those who reach 65 years of age will have performance issues and therefore it may be 

legitimate to retire all individuals at that age on the basis of that assumption.  Rather conflictingly, the 

CJEU also highlighted that particular attention must be paid to the participation of older workers in the 

labour force, which ‘promotes diversity in the workplace’[24].  



            The idea that retirement would avoid disputes about older employees being fit for work was 

raised again in the case of Hörnfeldt Torsten Hörnfeldt v Posten Meddelande AB[25] which involved a 

challenge to the Swedish retirement age of 67. The CJEU accepted that the retirement age avoided the 

termination of employment contracts in situations which are humiliating for workers by reason of their 

advanced age. Therefore again the CJEU considered a legitimate aim may be the prevention of possible 

disputes concerning employee’s fitness to work and in turn this would be better for their ‘dignity’. 

Again, revealing that older workers may be assumed to have lost the physical and/or mental capability 

at a certain age and an employer may legitimately dispense with the services of that employee on that 

basis to avoid performance management. The focus here was that it was more ‘dignifying’ to an older 

worker to be retired than to be dismissed for lack of capability. This argument is flawed. The acceptance 

of this aim is in itself based upon the stereotype that older workers will require performance 

management. This argument uses an individual’s age as a convenient tool to retire rather than proceed 

down the employer’s unsatisfactory performance procedure. This is the exact discrimination that the 

legislation should avoid. The aim also does not acknowledge the indignity experienced by individuals 

reaching a particular age being told they are being retired against their will because of an assumption 

they are no longer capable of working. It may also lead to detrimental consequences if their pension is 

insufficient to cover their cost of living. Indeed research suggests that a mandatory retirement can lead 

to a decreased satisfaction with life (Dingemans and Henkins, 2014) and that it can cause exclusion for 

individuals.  

            Another questionable aim accepted by the CJEU in its case law is the ‘intergenerational 

fairness’ aim. This is the argument that there should be a fair spread of work across generations. This 

encompasses a range of policies; including, the need to facilitate younger workers access to the labour 

market, sharing opportunities amongst generations, and promoting employment amongst generations to 

exchange ideas. Whilst it should be noted that this may also include the aim of enabling older workers 

to remain in employment, the CJEU case law does focus on the idea that older workers should make 

way for younger workers. In Palacios de la villa v Cortefiel Servicios SA[26] the legitimate aim 

accepted in support of the retirement age of 65 was described as ‘regulating the national labour market, 

in particular, for the purposes of checking unemployment’[27]. Put simply this aim moves the 

unemployment away from the younger workers to the older workers (Butler, 2011).  In Dominica 

Petersen v Berufungsausschuss fur Zahnarzte fur den Bezirk Westfalen-Lippe[28], Georgiev 

Tehnicheski Universitet – Sofia[29] and Gisela Rosenbladt v Oellerking Gebaudereinigungsges[30] the 

aims were described as sharing out employment opportunities amongst the generations. In Georgiev the 

retirement age also had the advantage of developing the quality of the teaching and research at the 

university. Whilst in Fuchs the retirement age was in place with the aim of achieving an age balance 

between generations, promoting the interchange of experience of older colleagues and encouraging 

recruitment and promotion of young people.  

              Very closely linked to this ‘intergenerational fairness’ aim is the ‘fair innings’ and ‘job 

blocking’ argument. This the assumption that older workers have had their time in employment and 

because they block the opportunity for younger workers, they must leave in order for the younger 

workers to access the labour market. These arguments perpetuate age stereotyping. Fredman (2001) 

argues that the 'fair innings' argument is fundamentally unsound as it assumes that there are a fixed 

number of jobs which can be handed from one worker to another. Manfredi and Vickers (2011) suggest 

that this argument may be viable on macro level, but it cannot apply at an individual or sector level. 

However even this assumes that the older workers have had their ‘fair innings’ and assumes the rights 

of younger workers in employment are greater than those of older workers.  

   

 (2)  Appropriate and Necessary   

 
Once an aim is accepted as legitimate, the CJEU will then consider whether the measure adopted in 

pursuit of the legitimate aim is appropriate and necessary. The concept ‘appropriateness’ involves 

consideration of the measure adopted in pursuit of the aim and only when it is ‘manifestly unsuitable’ 

will it fail this hurdle[31]. The concept ‘necessity’ involves a consideration of whether the aim can be 

achieved by ‘an equally suitable but more lenient means’[32]. Advocate General Mazak suggested that 

the CJEU should only find a measure to be justified if it was ‘manifestly disproportionate’[33]. Clearly 



if the CJEU (and the UK courts and employment tribunals) adopted this stance then it would endorse 

age stereotyping and the protection against age discrimination as a whole would have a ‘virtual non-

utility’ (Butler, 2011: page 376). However the CJEU decision in Mangold v Helm[34] held that the 

national court has a responsibility to guarantee the ‘full effectiveness of the general principle of non-

discrimination in respect of age’[35] and the measure adopted must not go beyond what is appropriate 

and necessary[36]. Although the CJEU adopted a stringent approach here, the CJEU has failed to 

scrutinise the justification put forward in a number of subsequent cases. 

Indeed the early case of Palacios has attracted criticism for demonstrating a relaxed approach 

to age discrimination (Connolly, 2012; Butler, 2011). The CJEU way short in its assessment of whether 

the retirement age was appropriate and necessary and in turn, endorses age stereotyping. There was a 

failure to address whether the retirement age actually achieved the objective pursued (checking 

unemployment). The CJEU reached the conclusion that ‘it does not appear unreasonable for the 

authority of a Member State to take the view that a measure such as that at issue’[37] is 

appropriate and necessary. Therefore the CJEU appeared to lean more towards a test of reasonableness. 

Furthermore the fact that the retirement age was determined by a collective agreement was influential 

to the decision, however there was no warning that the agreement itself should be carefully scrutinised 

to determine whether it was influenced by stereotyping.  
In the case of Gisela Rosenbladt v Oellerking Gebaudereinigungsges[38] Mrs Rosenbladt’s 

contract provided that her employment was terminated at the end of the calendar month in which she 

could claim a retirement pension, or, at the latest, at the end of the month in which she reached the age 

of 65. The aim pursued was the notion of sharing employment between generations. Therefore the 

retirement of those over 65 was argued to directly benefit younger workers making it easier for them to 

enter the labour market. In support of this aim the CJEU accepted that this automatic termination had 

the advantage of not requiring employers ‘to dismiss employees on the ground that they are no longer 

capable of working, which may be humiliating for those who have not reached an advanced age’[39]. 

Here the CJEU perpetuated stereotyping by assuming that individuals approaching the age of 65 would 

be unable to perform the role and as it would be humiliating to dismiss on grounds of capability the 

retirement age allowed them to leave with dignity. This factor supported the age limit of 65 being 

appropriate and necessary. 

              Interestingly in Rosenbladt the referring Court took the view that because the age limit is 

ineffective, as it does not achieve the aims pursued. It gave evidence that the age limit had been in use 

for a long time without there being any effect on the level of employment in Germany and doubted 

whether the measure was appropriate and necessary given there was no risk of an ageing workforce. 

Indeed the collective agreement which contained the age limit did not prohibit the employer from 

employing people over 65 and it did not require the employer to employ a younger worker. The referring 

court also expressed the view that there were less discriminatory measures available, for example by 

asking employees whether they planned on working beyond the retirement age. Ignoring these 

observations, the CJEU took the view that the measure did not go beyond what was appropriate and 

necessary to achieve the aims. There was no specific evidence as to why 65 was an appropriate age, 

other than that was the age the person receives their pension. The CJEU also highlighted the wide 

discretion that was granted to Member States in the area of social policy and development. 

             In the case of Petersen the CJEU held that it is not unreasonable for Member States to consider 

an age limit 'leading to the withdrawal from the labour market of older practitioners, may make it 

possible to promote the employment of younger ones’[40]. There was no examination by the CJEU of 

why the age 68 for dentists was considered to be an appropriate age, only that the age was ‘sufficiently 

high’[41]. The CJEU gave no guidance as to what age limit would be acceptable in such circumstances. 

There was also no evidence produced that it was difficult for younger workers to seek employment or 

that there was a recruitment gap in that area to support the idea of a social policy to alleviate that block. 

Furthermore there was no analysis as to whether the aim could be achieved by limiting the number of 

years a dentist could practice, which would have been a less discriminatory alternative. The CJEU 

seemed to consider that, based on general experience, performance declines with age. It appears that 

the CJEU accepted that a decline in performance based on ‘general experience’ which is related to age 

is capable of justifying direct age discriminatory. The CJEU also appeared to accept that age related 

decline in performance is capable of justifying directly age discriminatory rules. The reference to the 



CJEU by the German National Court specifically refers to a stereotypical assumption that performance 

of panel dentists deteriorate after the age of 68.  

               In Fuchs the CJEU reiterated the ‘broad discretion’ that is afforded to Member States and held 

that it does not appear ‘unreasonable’ for member states to take the view that the measure can secure 

the aim of putting in place a balanced age structure, so as to facilitate the planning of staff departures, 

ensure promotion and prevent disputes as to capacity. The CJEU therefore leaned towards a test of 

reasonableness, as opposed to a strict proportionality test under Article 6(1) which it should have 

applied. There was also little scrutiny by the CJEU as to why a particular age was chosen and whether 

the measure adopted actually achieves the aim pursued.  

             The CJEU also did not appear to reject a link between age and ability in the cases of  Georgiev 

v Tehnicheski Universitet – Sofia[42] and  Reinhard Prigge, Michael Fromm, Volker Lambach v 

Deutsche Lufthansa AG[43]. In the former case, the redistribution of job opportunities among younger 

generations had the advantage of not only promoting employment opportunities for younger 

professionals but also maintained the quality of the teaching. The CJEU felt that a mix of generations 

would ‘promote an exchange of experiences and innovation, and thereby the development of the 

teaching and research at university’[44].  The CJEU seemed to therefore accept the correlation between 

age and competence, as a mix of generations were assumed to increase the quality of teaching.  

 

(3)  Age as a Genuine Occupational Requirement 

 

A person’s age was considered to be so closely related to their job performance that it was an 

occupational requirement in the case of Colin Wolf v Stadt Frankfurt am Main[45]. The CJEU did not 

comment on whether the age limit was justified under Article 6(1). The CJEU considered there was no 

need because it gave Article 4(1) a wide interpretation and reached the view that possessing especially 

high physical capacities may be classed as a genuine and determining occupational requirement. Indeed 

as Pitt (2012, page 10) has observed ‘the effect of Wolf is to expand the concept of genuine occupational 

requirement and thus to water down the powerful protection of the concept of direct discrimination, 

which has always depended on the notion that no defence is possible in such cases.’ The CJEU based 

their conclusion on uncontested ‘scientific data,’ produced by the German Government and highlighted 

that ‘very few officials over 45 years of age have sufficient physical capacity to perform the firefighting 

part of their activities and at the age of 50 the officials concerned no longer have that capacity’[46]. 

The result of this age limit therefore is that someone at the age of 45 who does have the ability is tarred 

with the same brush as those who may not. The Judgment also assumes that every person under the age 

limit will have capacity to perform the role and it assumes an individual’s fitness for the next 15-20 

years.  

                     In the later cases of Vital Pérez v Ayuntamiento de Oviedo[47] and Salaberna Sorondo v 

Academia Uascade Policia y Emergencies[48] the CJEU had the opportunity to revisit the issue of age 

being a genuine occupational requirement. The former case involved a reference to the CJEU from 

Spain concerning the maximum recruitment age of 30 for the role of a police officer. The CJEU 

reiterated that possession of particular physical capabilities could be a genuine occupational 

requirement under Article 4. Therefore the CJEU was continuing to determine that possession of 

physical capabilities is a characteristic relating to age and therefore there are circumstances in which 

age stereotyping may be valid. However contrary to the broad interpretation of Article 4 in Wolf, the 

CJEU distinguished this case on the basis that the level of physical fitness required to be a police officer 

cannot be compared to the ‘exceptionally high physical capacities which are regularly  required of 

officers in the fire service, most notably in fighting fires’[49]. In Sorondo, however, the age limit of 35 

for recruitment to the police officer role was a genuine occupational requirement. The crucial difference 

here was the functions of the police officer roles recruited by the academy which were more physically 

demanding and involved frontline duties. This case demonstrates again the CJEU making assumptions 

of the physical abilities of those aged 35 and over and leaves no flexibility for candidates over the age 

of 35 who could be fitter than those under 35.  

 

The UK case law  

 



Moving on to the decisions of the UK courts and employment tribunals, a qualitative content analysis 

reveals that a clearer message has emerged that age stereotyping against older workers will not be 

tolerated and a more robust approach has been adopted to that of the CJEU. This is apparent in three 

respects. Firstly the employment tribunals have, on the whole, rejected a link between age and ability 

and highlighted that stereotypical assumptions will not suffice. Secondly the UK courts have tried to 

narrow the application of the aims accepted as legitimate by the CJEU. Finally the employment tribunals 

and courts have, on the whole, set a high bar when considering whether the means of achieving that aim 

are proportionate. 

 

Rejecting the link between age and ability  

 

There were a number of cases in which the Claimants were dismissed because of a perceived link 

between their age and their ability to perform the role[50]. Overall, the employment tribunals tackled 

age stereotyping.  The employment tribunals focussed upon the stereotypical views held by employers 

and reached the decision that there was unlawful direct age discrimination. In the case of Court v Dennis 

Publishing[51] where the Claimant was dismissed at the age of 55 on the grounds of redundancy,  the 

employment tribunal held that the Respondent held negative stereotypical views which led to the 

dismissal.  Notably there were comments in the Respondent’s ‘How to Get Rich’ book that ‘by the time 

talent is in its mid to late forties or early fifties, it will have become very expensive’[52] and ‘it will 

reach a stage where it is being paid based on reputation alone. That is when you must part company 

with it’[53]. The employment tribunal held that the stereotyping had ‘infected the respondent’[54]. In 

Koh v Sainsburys Supermarkets Ltd[55] the employment tribunal held that the comments that the 

Claimant should do something ‘less responsible, stressful and demanding’[56] and stereotyped 

someone in their early 50s as ‘flagging in some way and unsuitable for the job’[57].    

 In the case of Baker v National Air Traffic Services[58] which involves an age bar of 

36 for recruitment for air traffic controllers, the employment tribunal gave judgment that the 

Respondent ‘did not approach the consideration of the age issue with an open mind’[59]. The 

employment tribunal observed that the age bar reflected ‘the received wisdom that air traffic controllers 

must start young and older individuals will not be suitable’ and that age stereotyping is ingrained in 

employment and ‘will be difficult to eradicate.’[60]. The employer’s view was ‘understandable’ 

considering the background to the age limit and they proceeded from a genuine wish to ensure safety. 

The employment tribunal acknowledged that ‘challenging mere perceptions will be a challenge for the 

Respondent,’[61] however, the fact that the stereotyping was acknowledged and tackled here will no 

doubt go some way towards challenging such views.  

In the case of Dixon v (1) The Croglin Estate Co Ltd (2) Michael George and (3) Mr Angus 

Gunning[62] the employment tribunal provided detailed reasoning and again focussed upon the 

stereotypical phrases used by the employer which included ‘set in his ways’[63], ‘unlikely to 

change’[64] and could not see the Claimant doing ‘GPS computer work’[65]. The employment tribunal 

considered the Claimant had been ‘the victim of a grave injustice at the hands of his employer’[66] and 

based on these stereotypical assumptions the respondent’s directors formed the view that they wanted 

a younger person in the role. In the more recent case of Gomes v (1) Henworth Ltd t/a Winkworth Estate 

(2) Graham Gold[67] the employment tribunal held that the use of the word ‘traditional’ is linked to 

other stereotypical phrase ‘old fashioned’ and reached the decision that the word would not have been 

said to someone of a younger age.  

In the more recent case of Constantandinou and Kakkoufa v Supadance International Limited 

and Others[68] the phrase 'old workers like old football players need to leave so that it could bring in 

new blood'[69] suggested that the employers acted on the basis of age stereotyping in their decision to 

dismiss the Claimants by way of redundancy. In Morrison v (1) JSB Healthcare Ltd (2) Kirsty Jones 

and (3) Rajdeep Tuff[70] the ET held that the employers failure to allow the Claimant to return to work 

following sick leave was based on 'assumptions of a stereotyping nature regarding the ability of those 

individuals aged 80 plus'[71]. The Claimant was a 'robust and hardworking individual'[72] and the 

dismissal was held to be 'humiliating and undignified'[73]. Finally, in Roberts v Voodoo Doll 

Limited[74] stereotypical comments including 'we will have to get you a stair lift'[75], 'you're too old 

to be a doorman'[76] and 'where did you get this fossil from'[77] were all rightly acknowledged by the 



ET to be age stereotyping and it was held the Claimant succeeded in their claim for direct age 

discrimination.  

 

Narrower application of what constitutes a legitimate aim  

 

Although a wide variety of aims have been accepted by the CJEU as legitimate, the case law of the UK 

courts and employment tribunals demonstrates that this will not be an easy hurdle for employers to 

overcome.  The employment tribunals and courts will scrutinise carefully whether the aim is legitimate 

on the facts of the particular case. In the cases of Frost v David Harber Ltd[78] and Kerr v (1) O’Hara 

Brothers Surfacing Ltd (2) Mr O’Hara[79] the Respondent employers failed at the first hurdle of 

establishing that the aims they relied upon were the true aims on the facts. In the latter case the Claimant 

was a 67 year old driver and labourer for the Respondent road surfacing company and was informed 

that he was ‘too old’ to carry out particular work.  The employment tribunal reached the conclusion that 

if it were the true aim then it would have carried out a risk assessment and discussed the matter with 

the Claimant.  

                The ‘intergenerational fairness’ and the ‘dignity’ aims accepted by the CJEU were considered 

in the well-known case of Seldon v Clarkson Wright and Jakes[80]. In this case the Supreme Court 

narrowed the application of these aims. The case involved a challenge to a mandatory retirement age of 

65 for partners in the law firm. One of the aims accepted as legitimate was to limit the need to expel 

partners through performance management. This in turn would maintain a congenial and supportive 

culture (the ‘dignity’ aim). The case reached the Supreme Court. Relying on the cases of Prigge and 

Wolf  it was argued by the Claimant that concerns about capacity are better dealt with under Article 4(1) 

of the Framework Employment Directive, as it enables the employer to relate the concerns to the 

particular requirements of the job rather than on stereotypical assumptions. As Blackham (2019) 

highlights, reliance upon dignity as a legitimate aim can be used to reinforce age stereotypes in 

employment'. Lady Hale acknowledged the CJEU case law and that she was bound by the jurisprudence 

which had held the ‘dignity’ aim to be legitimate. However Lady Hale expressed concern about this 

aim, stating that the assumptions look ‘suspiciously like stereotyping’[81] and she confessed to having 

‘some sympathy with the position taken by Age UK’[82]. She gave the example that ‘most women are 

less physically strong than most men’[83] and this does not justify refusing a job to a woman applicant 

based upon this stereotypical assumption.  

               Lady Hale cautioned that if a ‘business already has a sophisticated performance management 

procedure in place it may not be legitimate to avoid them for only one section of the workplace’[84]. If 

there is ‘no problem in recruiting the young and the problem is in retaining the older and more 

experienced workers then it may not be a legitimate aim for the business concerned’[85]. The means of 

achieving the legitimate aim must therefore be carefully scrutinised in the context of the business 

concerned in order to see whether measures which appear to be discriminatory do meet the objective 

and there are no other, less discriminatory, measures which would do. Lady Hale highlighted that ‘all 

businesses will now have to give careful consideration to what, if any, mandatory retirement rules can 

be justified’[86]. However this Judgment may have gone one step further in order to tackle age 

stereotyping.  Connolly (2012) has argued that Government documents indicate a shift away from the 

‘intergenerational fairness’ aim and the Supreme Court should have held that it was not a legitimate 

social policy aim. Similarly in contradiction to the ‘dignity’ aim the Government has highlighted (DWP, 

page 12) that employers should ‘encourage an open culture of active performance management, formal 

or informal, throughout workers’ careers to avoid unexpected announcements, confrontations or ‘loss 

of dignity.’’ Nevertheless, the Supreme Court considered itself restricted by the CJEU decisions in this 

regard sending the message to employers that these aims are potentially legitimate albeit it may be 

difficult to successfully rely on such aims. 

    

A high bar in assessing proportionality   

 

Once a legitimate aim is established, the courts and employment tribunals require evidence to 

substantiate reliance upon the aim pursued. There must be evidence that supports the aim and an 

employer must not act on the basis of generalised assumptions.  If a less discriminatory alternative is 

available then this will render the measure disproportionate[87]. Indeed in the early case of Martin v 



Professional Game Match Officials[88] the employment tribunal questioned why the Respondent could 

not have introduced competency tests instead of an age limit of 48. The employment tribunal warned 

that the discriminatory effect is serious and this, in turn, requires cogent justification. Stereotypical 

assumptions did not suffice in this case. The employment tribunal also stressed that evidence must be 

adduced supporting why a particular age had been chosen. The fact the Respondent was happy with the 

age limit of 48 and it was an age limit adopted across Europe was insufficient.  

The cases of  Baker v National Air Traffic Control[89], Hampton v The Lord Chancellor and 

The Ministry of Justice[90] and Engel v Transport and Environment Committee of London Councils[91] 

further demonstrate a high bar being set for assessing whether proportionality. The employment 

tribunals, on the whole, require more than the CJEU’s reasonableness. The courts and employment 

tribunals have held that rationale is required as to why a particular recruitment or retirement age has 

been adopted and there must be an examination of the means adopted in the context of the business 

concerned. There must be a consideration as to other ways of achieving the aim and thereby reducing 

the discrimination and the existence of a trade union agreement must be subject to careful scrutiny[92]. 

                The case of Engel v Transport and Environment Committee of London Councils[93] 

demonstrates how difficult it would be for employers to rely upon the ‘dignity’ aim in the UK. Mr Engel 

was a Parking Adjudicator, a role which is judicial in nature and his term of appointment expired in 

May 2013 when he reached the Respondent’s retirement age of 70. It was argued by the Respondent 

that having a fixed retirement age of 70 was a ‘proportionate means of achieving the aim of ensuring 

the competence of parking adjudicators without having to apply capability procedures to older parking 

adjudicators in order to remove them from office’[94]. Like the law firm in the Seldon case the 

Respondent argued that it would be humiliating for older parking adjudicators to be removed from 

office by reason of a competency assessment and it would therefore be preferable for their dignity that 

they should have a fixed retirement age. The employment tribunal rejected the argument that it could 

reach the decision that 70 was an appropriate age based on its own experience.  This can be contrasted 

to the employment appeal tribunal Seldon case which rejected the point that the ‘tribunal must always 

have concrete evidence, neatly weighed, to support each assertion made by the employer’[95].  

              In the case of Willey and Sharpe v England and Wales Cricket Board Limited[96] the 

employment tribunal considered the ‘dignity’ aim in respect of a retirement age of 65 for umpire 

officials. The employment tribunal held that ‘dignity’ is a legitimate aim because it was bound by the 

decision in Seldon.  However the respondent failed to prove that the retirement age was appropriate and 

necessary to preserve the dignity of umpire officials stating that there is ‘no evidence that there is a 

pattern whereby umpires start to make more mistakes as they enter their 60s'[97]. Furthermore medical 

evidence was clearly important as the employment tribunal commented that they were 'shown no 

medical reason'[98] why 65 years old had  to be 'saved from themselves'[99]. The compulsory retirement 

age must be at an age ‘before major problems start to occur, but no problems had started to manifest 

by the age of 65’[100]. There was no medical evidence before the employment tribunal to support why 

the retirement age of 65 was appropriate in the circumstances and therefore it was discriminatory ‘to 

cut off their career too soon'[101].  

                 However, in White v Ministry of Justice[102] the Claimants careers were ended by the 

respondent whilst they were still ‘in good health mentally and physically’[103]. One of the aims relied 

upon was to preserve the ‘dignity’ of the judiciary by avoiding the need for individual assessment of 

health and capacity. It was held that the retirement age for the judiciary must be when they were not 

perceived by the public to be ‘past it’. In this case that point was at age 70. The aim of maintaining the 

public confidence in the capacity and health of the judiciary was also justified. This case demonstrates 

inconsistency in the judgments as to when assumptions are sufficient justifying an act of direct age 

discrimination. However one important distinction is the possibility of performance management. 

Where performance management is impossible or very difficult, then the retirement age is likely to be 

proportionate. The difficulty with this case is whether a performance procedure can be devised for the 

judiciary which can achieve judicial independence but also not jeopardise the rule of law. At present, 

however, the judgment stereotypes against the judicial age and leads to a loss of expertise.  

 The more recent case of Sargeant v London Fire and Emergency Planning Authority[104] 

demonstrates that inconsistencies still remain in the approach to proportionality. The EAT held that the 

ET failed to appreciate and apply the domestic law. In particular, the requirement set out in Seldon[105] 

that the means adopted must be scrutinised in the context of the particular business concerned. The ET 



therefore erred in applying the appropriate level of scrutiny and the EAT remitted the claims back to 

the ET for consideration in light of this decision.  

 

Conclusion  

 

The European Commission’s approach to the European employment market has put emphasis on 

promoting older workers in employment. Yet the approach of the CJEU sends the opposite message 

and has the opposite effect. A major hurdle in tackling age stereotyping is the generous view the CJEU 

has taken in what is a legitimate aim under Article 6(1) and in turn, the domestic courts are bound by 

this. Most significantly the acceptance of the ‘dignity’ aim displays an extremely generous view.  The 

acceptance of this aim as legitimate is based upon the stereotypical view that workers contribute less 

by a certain age and it would therefore be more dignified for them to be retired rather than dismissed. 

It is unclear whether the Supreme Court in Seldon would have reached the same conclusion had it not 

been bound by the CJEU jurisprudence. However it is clear from the Judgment that Lady Hale did 

believe it looked ‘suspiciously like stereotyping’ and therefore it may well have held it is not capable of 

being legitimate had she not been bound by the jurisprudence of the CJEU. Going forward, after exit 

day from the EU a Supreme Court should accept that this aim is no longer legitimate under the UK 

legislation.   

                 The CJEU has also been quick to confirm that ‘intergenerational fairness’ as a legitimate 

aim. This can be criticised because an individual reaching a particular age may not necessarily have had 

their 'fair innings'. This is particularly pertinent when age is combined with sex discrimination, when 

women take time off work for maternity and childcare.  As government policy indicates a shift from 

this aim, successful reliance should be rare. Indeed a future Supreme Court may now go as far as to 

hold this aim is no longer legitimate and ensure that the interests of older workers are not treated as 

subordinate to those of younger workers.   

                  There has also been little scrutiny by the CJEU on why a particular age limit has been chosen 

and whether the measure adopted actually achieves the aim pursued, for example in the cases of Fuchs 

and Hornfeldt. However in the UK the Courts and employment tribunals have adopted a more holistic 

approach and tried to narrow the scope of the general justification defence. Nevertheless inconsistencies 

remain in the case law, particularly on what evidence must be adduced in support of the justification 

argument.   

                 The impetus for legislation prohibiting age discrimination in the UK came from Europe in 

the form of the Framework Employment Directive. This positive influence at the outset should not be 

overlooked. If it were not for the Framework Employment Directive then age discrimination legislation 

may not exist in the UK. Going forward there must be a shift away from some of the accepted, outdated 

legitimate aims. The domestic courts and employment tribunals must continue to be aware of the risk 

of age stereotyping and carefully analyse the aim that is relied upon by the employer before considering 

proportionality. However it is now time to revisit what is a legitimate aim and clarity should be provided 

in this regard. Another way forward may be doctrinal reform to finally lay down a list of exceptions to 

the derogation of direct age discrimination. This would bring some much needed clarity, ensure that 

each derogation is consistent with social policy and would send out a clear message that we must reject 

any assumed link between age and ability. Further, a consistent approach to proportionality must be 

adopted going forward with some clear guidelines which eradicate the inconsistencies that have arisen.  
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