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A B S T R A C T  
 

Airspace is devolving into a scarce resource and the European airspace is poorly managed. The 

European Union is hoping to solve all of its current airspace management problems with its the 

Single European Sky (SES) project. The cornerstone idea of the SES Regulations is to create so-

called functional airspace blocks or FABs. These FABs will normally satisfy the growing capacity 

requirements of all airspace users and minimise delays by managing air traffic more dynamically. 

This will immediately increase efficiency. At the same time, the liability regime applicable to the 

provision of air navigation services is not clearly established, making cross-border cases hard to 

solve.  

 

This article defends the position that, for the SES to work efficiently with regard to liability, the air 

navigation service providers (ANSPs) should bear the risks of their activities. While 

acknowledging the advantages of approach whereby the State of occurrence bears responsibility, 

the article will point out the deficiencies of this approach and the unfair outcome it could create for 

airlines.   

 

This article deals with the compensation of damages caused by a failure of an ANSP and is based 

on the hypothesis that, by switching doctrines, part of the problems the proposal raises would be 

eliminated. This, of course, is only relevant in case a cross-border dimension is involved.  

 
R É S U M É  

 
L'espace aérien devient une ressource rare, l’espace aérien européen ne déroge pas à la règle, 

surtout au vu de sa mauvaise gestion. L'Union Européenne espère résoudre tous les problèmes de 

gestion de l’espace aérien avec son projet : le Ciel Unique Européen (SES). L’initiative prône une 
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réorganisation de l’espace aérien. Cette réorganisation est en partie faite au moyen de blocs 

d’espace aérien fonctionnel communs (FABs). Ces FABS devraient satisfaire les exigences de 

capacité croissantes de tous les utilisateurs de l'espace aérien et devraient réduire les retards au 

minimum, par une gestion plus dynamique du trafic aérien. Une des conséquences immédiates sera 

une augmentation de l'efficacité. Par contre, le régime de responsabilité applicable à la fourniture 

de services de navigation aériens n'est pas clairement établi, rendant la résolution de cas 

transfrontaliers ambiguë.  

 

Cet article défend la position que, pour que la SES fonctionne efficacement en ce qui concerne la 

responsabilité civile, l’ANSPs devrait être tenue responsable pour les risques liés à leurs activités. 

Tout en reconnaissant les avantages de la théorie de la responsabilité de l’Etat d’occurrence, cet 

article indique les manquements de cette approche et les résultats iniques qu’elle pourrait créer 

pour les compagnies aériennes.  

 

Cet article traite de la compensation des dommages causés par un manquement d’un ANSP et est 

basé sur l’hypothèse que, en changeant de doctrine, une partie des problèmes de l’initiative sera 

éliminée. Ceci n’est, bien sûr, pertinent que dans les cas impliquant une dimension transfrontalière. 
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I. INTRODUCTION  

 

irspace is devolving into a scarce resource.1 In particular, European airspace is poorly managed 

due to the inefficient way in which it is used, leading to overcrowding and fragmentation.2 

Consequently, the European Union is hoping to solve all of its airspace management problems 

with its Single European Sky (SES) project. The cornerstone idea of the SES Regulations project3 

is to create so-called functional airspace blocks, or FABs. These FABs aim to satisfy the growing 

capacity requirements of all airspace users by managing air traffic more dynamically, resulting in 

increased efficiency. The provision of air navigation services will result in stronger cooperation 

between Member States within each FAB. For cooperation to be effective, the parties’ incentives 

need to be aligned; questions surrounding liability may be one area where this might become a 

problem. 

  

 
1 EC, Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee 
and the Committee of the Regions, Single European Sky II: Towards More sustainable and Better Performing Aviation, COM (2008) 389/2 at 
5; Francis Schubert, “The Regulation of Air Navigation Services in the Single European Sky – The Laws of Increasing Complexity” 
(2012) 37 Ann Air & Sp L 125 at 139 [Schubert, “The Regulation of Air Navigation Services in the Single European Sky”].  
2 EC, Energy and Transport DG, A single European Sky: Broadening horizons for air travel (2002), online: 7th Framework Programme of 
the European Community for Research, Technological Development and Demonstration Activities  
<rp7.ffg.at/upload/medialibrary/Single_European_Sky36038.pdf>.  
3 The SES Regulations consist of: EC, Regulation (EC) No 549/2004 of the European Parliament and of the Council of 10 March 2004 laying 
down the framework for the creation of the Single European Sky, [2004] OJ, L 96/31 (the Framework Regulation); EC, Regulation 550/2004 of the 
European Parliament and the Council of 10 March 2004 on the provision of air navigation services in the Single European Sky (the Service Provision 
Regulation), [2004] OJ, L 96/10; EC, Regulation (EC) No 551/2004 of the European Parliament and of the Council of 10 March 2004 on the 
organisation and use of the airspace in the Single European Sky, [2004] OJ, L 96/20 (the Airspace Regulation); EC, Regulation (EC) No 552/2004 
of the European Parliament and of the Council of 10 March 2004 on the interoperability of the European Air Traffic Management network, [2004] 
OJ, L 96/26 (the Interoperability Regulation). 

A 



 The liability regime in the Montreal Convention4 obliges the airlines to bear the risks of their 

activities and to avoid transferring their risk to victims.5 A similar approach should be followed 

regarding the provision of air navigation services. Air transport is per se a risky activity. Even 

though the role of air navigation providers (ANSPs) is to reduce the risk created by others, their 

failure can lead to disastrous consequences. Therefore, it is surprising that in the relationship 

between airlines and ANSPs, the risks are primarily born by the airlines, which then have to seek 

reimbursement from the ANSPs. Of course, no law prohibits passengers to bring a separate action 

against the ANSP. However, it is unlikely this will happen, for one good reason: it will not be easy 

for the passengers to establish which ANSP was at fault. In a communication, the European 

Commission recognised that even though its policy decision is to centralise claims to the “operating 

undertaking”, it does not have to bear the financial burden of such claims alone.6 The legislation 

is grounded on the premise that passengers deserve quick redress. Nevertheless, while the 

communication also mentioned that airlines should be reimbursed by the responsible party for their 

failure, it recognised that the “principle of sharing responsibility has been poorly applied until now 

and should be better implemented”.7 However, to date, nothing has been done to remediate the 

situation.   

 

 The problems stem from the fact that the liability system has not changed.  In all the treaties 

establishing the FABs (of which most have provisions dealing with liability), the State of 

occurrence is primarily liable. This might be seen as an absurd solution because in accidents in 

which ANSPs are at fault, which is rare, the airline company is the easiest victim, as result of the 

channelling of liability under the Warsaw Convention8 and Montreal Convention system.9 This 

liability regime is arguably a waste of time and money.  

 

 Before the adoption of the SES Regulations in 2004, this solution was understandable: each 

Member State provided air navigation services (ANS) over its own territory and most of the ANSPs 

were entirely or partially state-owned. Moreover, the air navigation service function was delegated 

to a public agency that was fully or mainly state-owned.10 Even nowadays, the fact that the service 

is provided by an independent body does not change the fact that the State remains primarily liable, 

except when the provider is a private entity. But even with privatised companies, the country in 

which they operate will be ultimately liable, certainly in the case of the ANSP’s insolvency. So far, 

the only privatised provider is NATS which is in charge of the UK ANS.11  NATS alone will bear 

 
4 Convention for the Unification of Certain Rules for International Carriage by Air, 28 May 1999, 2242 UNTS 309; S Treaty Doc No 106-45 
(2000) (entered into force 4 November 2003) [Montreal Convention]. 
5 Only the party capable of stopping the fortuitous event from occurring can be liable for damages. Michael Chatzipanagiotis, “Liability 
aspect of Air Traffic Service Provision”, (2007) 32 Air & Space L 326 at 337 [Chatzipanagiotis, “Liability aspect of Air Traffic Service 
Provision”]. 
6 European Commission: A European vision for Passengers: Communication on Passenger Rights in all transport modes, COM/2011/0898 
final (2011) at 10. 
7 Ibid at 11. 
8 Convention for the Unification of Certain Rules Relating to International Carriage by Air, 12 October 1929, ICAO Doc 7838, 49 Stat 3000, 137 
LNTS 11 (entered into force 13 February 1933) [Warsaw Convention]. 
9 Of course, ANSP and/or States can be sued directly, but victims will not easily know which is the ANSP and will mostly turn to the 
airline company first. Furthermore, under Article 30.2 FABEC, no direct actions are allowed against ANSPs: see Agreement relating to 
the Establishment of the Functional Airspace Block Europe Central between the Federal Republic of Germany, the Kingdom of Belgium, the French 
Republic, the Grand Duchy of Luxembourg, the Kingdom of the Netherlands and the Swiss Confederation, 2 December 2010 (entered into force 
1 June 2013) [FABEC Agreement]. 
10 Schubert, “The Regulation of Air Navigation Services in the Single European Sky”, supra note 1 at 129. 
11 Due to the need of capital investment, NATS was changed from a wholly owned subsidiary of Civil Aviation Authority to a public-
private partnership: see Max Steuer, “The partially private UK system for air traffic control” (2010) 16 Journal of Air Transport 
Management 26 at 26. See also NATS, “Our history”, online: NATS 



liability, unless the accident is directly caused by a mistake of the State,12 in which case the State 

will be held liable.13 Alternative approaches exist: in Switzerland, Skyguide assumes primary 

responsibility for liability, but the Swiss State steps in if the ANSP is unable to pay; in the 

Maastricht Upper Air Traffic Control Center (MUAC), EUROCONTROL (the European 

Organisation for the Safety of Air Navigation) is primarily liable.14 With Article 28 of the Chicago 

Convention15 not imposing any liability system, the Contracting States are left to decide which 

method to follow.  

 The European Commission has made massive efforts to remedy the fragmentation of 

Europe’s airspace. Yet, the new measures adopted generate new problems. One of the current 

shortcomings, an issue that was purposefully ignored during the legislative process, is that of 

liability. There is a risk that without a clear liability system, a greater fragmentation will prevail. 

In the case of the SES, it would be beneficial to adopt a liability theory that makes more sense for 

all aviation participants; a liability system that will not penalise airlines for a loss that they might 

have played little or no role in. The Union has the opportunity to create a strong system for air 

transport, but the efficacy of such a system depends on liability provisions in place. Furthermore, 

in a system where barriers have been abolished and airlines easily access all the airports in Europe, 

protection of the airlines is compulsory. In a globalised world, it is inconceivable that an open 

aviation market would require airlines to pay without knowing who will actually indemnify their 

costs. Even in cases where the ANSP is ultimately found at fault and has to reimburse the airline 

company, would it not be easier if the ANSPs are directly liable? However, such imposition of 

liability would require a change of legislative philosophy, using the effective service provider 

doctrine16 instead of the territorial State doctrine. This paper will explore the arguments in favour 

and against this change of theory. 

 

 This article deals with the compensation of damages caused by an ANSP’s failure17 and is 

based on the hypothesis that, by switching the doctrinal approach, the problems raised would be 

eliminated. This, of course, is only relevant in case a cross-border dimension is involved. Initially, 

we will provide a brief analysis of the liability provisions of the FABs treaties and then move to 

the pros and cons of holding an ANSP primarily liable.  

 

II. THE LIABILITY PROVISIONS IN THE FABS TREATIES 

 

 European airspace is now divided into the following nine FABs, each created under a separate 

agreement between the States:18 

 

 
<www.nats.aero/about-us/our-history/>. 
12 PS Dempsey, Liability for Air Navigation Services (Montreal: McGill University, 2011) at slide 7 [Liability for Air Navigation Services], 
online: McGill University <www.mcgill.ca/files/iasl/ASPL636-ANS-Liability.pdf>[. 
13 In case of insolvency of NATS, the UK will ultimately be responsible.  
14 The MUAC covers the Benelux countries and Northern Germany: see Eurocontrol, “Maastricht UAC”, online: EUROCONTROL 
<http://www.eurocontrol.int/muac>. 
15 Convention on International Civil Aviation, 7 December 1944, 15 UNTS 295, ICAO Doc 7300/6 (entered into force 4 April 1947) [Chicago 
Convention]. 
16 The “effective service provider doctrine” allocates the liability to the wrongdoer. All the claims will be directed to the ANSP. 
However, this doctrine can only work in cases involving cross-border provisions of service. The effective service provider doctrine 
does not reject the territorial doctrine, but rather establishes a different route for claims.  
17 Of course, statistically, only a small percentage of accidents occur due to an ANS failure. However, looking at the most famous 
European cases, excluding the Concorde, more often than not, ANSP failure played a role. 
18 Kenneth Button & Rui Neiva, “Single European Sky and the Functional Airspace Blocks: Will they improve economic efficiency?” 
(2013) 33 Journal of Air Transport Management 73 at 75. 



1. Danish-Swedish FAB; 

2. UK- Ireland FAB; 

3. FAB of Europe Central FABEC (Belgium, France, Germany, Luxembourg, the 

Netherlands and Switzerland);  

4. South-West FAB (Portugal, Spain); 

5. BLUE MED FAB (Cyprus, Greece, Italy and Malta); 

6. Baltic FAB (Lithuania, Poland); 

7. FAB of Central Europe FAB CE (Austria, Bosnia & Herzegovina, Croatia, Czech 

Republic, Hungary, Slovak Republic and Slovenia); 

8. Danube FAB (Bulgaria, Romania); and 

9. North European FAB (NEFAB) (Estonia, Finland, Latvia and Norway).19  

 It is surprising that only five of the aforementioned agreements contain liability provisions: 

the FABEC Agreement, the South-West FAB Agreement, the BLUE MED FAB Agreement, the 

Baltic FAB Agreement and the NEFAB Agreement. Yet, their liability provisions are not always 

helpful. This is the case with the FABEC, the BLUE MED FAB and the Baltic FAB Agreements. 

These three agreements adopt similar wording, making the State of occurrence the liable party.20 

With respect to the FAB agreements having no liability provisions, namely the UK-Ireland FAB, 

the Danish-Swedish FAB, the FAB CE and the Danube FAB, national legislation of the involved 

States will be applicable, which mostly point towards the State-of-occurrence-primarily-liable-

principle but could also prescribe for the effective-provider-principle. For the NEFAB, a similar 

answer shall be given, i.e. the State of occurrence is liable. Yet, Article 27.1 of the NEFAB 

Agreement explicitly provides that a Member State can sue another State for costs incurred as a 

result of the negligence of the second State.21 The same holds true for the South-West FAB 

Agreement.22 Although, one might argue that this is also the case for the other FAB agreements, 

it is only an assumption.  

 

 Yet, these provisions do not regulate situations where a cross-border collision involving two 

FABs takes place. With the introduction of cross-border air navigation services, liability issues 

 
19 Eurocontrol Performance Review Commission, Evaluation of Functional Airspace Block (FAB) Initiatives and their contribution to 
Performance Improvement (October 2008) at 21online: European Commission  
<ec.europa.eu/transport/modes/air/studies/doc/traffic_management/evaluation_of_fabs_final_report.pdf>; Button & Neiva, 
supra note 18at 75; Belgocontrol, The Functional Airspace Blocks in the Single European Sky at 2, online: Belgocontrol 
<www.belgocontrol.be/documents/10180/16676/Background_on_FABs.pdf/9d533164-55a0-4e8c-b209-2a1f2353a562>. The 
agreements are, respectively, the State Agreement between the Government of the Kingdom of Sweden and the Government of the Kingdom of 
Denmark, establishing a common Danish and Swedish Airspace, 17 December 2009 (entered into force 1 July 2010) [Danish-Swedish FAB 
Agreement]; the Memorandum of Understanding in relation to the establishment of the Functional Airspace Block between the Government of the 
United Kingdom of Great Britain and Northern Ireland and the Government of Ireland, 12 June 2008 (entered in force 14 July 2008) [UK-Ireland 
FAB Agreement]; FABEC Agreement, supra note 9; the Agreement on the establishment of the South West Functional Airspace Block (SW FAB) 
between the Republic of Portugal and the Kingdom of Spain, 19 June 2012 (entered into force 18 April 2014) [South West FAB Agreement]; the 
BLUE MED FAB State Level Agreement, 29 March 2010 (entered into force 22 August 2014) Version 2 of the 28 May 2012 [BLUE MED 
FAB State Level Agreement]; the Agreement on the establishment of the Baltic Functional Airspace Block between: the Republic of Poland and the 
Republic of Lithuania, 17 July 2012 (entered into force ????? ) [Baltic FAB Agreement]; the Agreement on the establishment of Functional 
Airspace Block Central Europe, 5 May 2011 (entered into force 20 March 2012) [FAB CE Agreement]; the Agreement on the establishment of 
Functional Airspace Block DANUBE between the Republic of Romania and the Republic of Bulgaria, 12 December 2011 (entered into force 16 
November 2012) [Danube FAB Agreement]; and the Agreement on the establishment of the North European Functional Airspace Block between 
the Republic of Estonia, the Republic of Finland, the Republic of Latvia and the Kingdom of Norway, 4 June 2012 (entered into force 23 December 
2012), Edition 1.0 with explanatory note [NEFAB Agreement]. 
20 The first paragraph of the provision on liability, clearly stipulates that “Claims for compensation as provided for in Article 30.1 shall 
be filed with the Contracting State concerned”, in other words, the State of occurrence. For the FABEC Agreement and Baltic FAB 
Agreement, this provision is contained in Article 30.1, whereas for the BLUE MED Agreement it is under Article 25.1  
21 Specifically, Article 27.1 of the NEFAB Agreement, supra note 19, provides:  

The Contracting State in whose territory or area under their responsibility the loss or damage occurred may bring an action 
against another Contracting State for any compensation paid or costs incurred as a result of loss or damage caused by the 
negligence of the other Contracting State. 

22 South West FAB Agreement, supra note 19, art 27(2).  



became salient. At present, each FAB represents a ‘separate’ entity governed by its own agreement. 

Unfortunately, there is no coherence or harmonisation between the various agreements, meaning 

disputes will have to be solved by reference to international or national law. With the exception of 

Sweden and Finland (whereby a Swedish ANSP delivers service over part of Finnish airspace, and 

cross-border liability is dealt with in an agreement between these two States), all the said FAB 

agreements do not entertain such a scenario.23 Take the example of a Vueling aircraft travelling 

from Florence to London which collides with an Alitalia aircraft over Switzerland. The airlines are 

Spanish and Italian, the airports of departure and arrival are situated in two different FABs (the 

BLUE MED FAB and the UK-Ireland FAB) and the collision occurs over Switzerland (FABEC). 

If there is no agreement between these distinct FABs, it will be very hard for the airlines to be 

indemnified for their compensation payments to passengers and third parties on the ground. They 

will have to rely on international and national laws. 

 

 What is clear in all the agreements is that the State of occurrence bears primary liability and 

has jurisdiction, in a similar manner to Article 20 of the Rome Convention.24 Yet, this arrangement 

is more restricted than Article 33 of the Montreal Convention.25 In most of the agreements there 

is a paragraph prohibiting direct actions against ANSPs.26 Therefore, the primary claim will be 

against the State, which may then claim compensation from the wrongdoer depending on the 

arrangement that links the two parties. One question could be raised: would making the ANSP 

primarily liable be an alternate solution? Will that be beneficial to the airlines? The next two 

sections will examine this issue.  

 

III. THE FRAMEWORK OF LIABILITY OF AIRLINES   

 

 The main focus of the Union is the protection of the passengers with various regulations 

offering a high degree of protection by imposing duties on the airlines.27 However, these 

 
23 Risto Murto, Annual Report on the Application of FUA chapter 15, 5, LSSIP Year 2011 Finland 
<https://www.eurocontrol.int/sites/default/files/content/documents/official-documents/reports/2012-fua2011-fi.pdf> [Annual Report on the 
Application of FUA chapter 15, 5] –THE LINK TO THIS IS BROKEN ANDCAN’T be found IT ONLINE 

Jakub Kraus, ‘FREE ROUTE AIRSPACE (FRA) IN EUROPE’ (2011) retrieved from 

http://pernerscontacts.upce.cz/24_2011/Kraus.pdf (last visited 12 February 2016); Cesar A. Nava-Gaxiola and 

Cristina Barrado, ‘Performance measures of the SESAR Southwest functional airspace block’ (2016) 50 Journal of 

Air Transport Management 21 
24 Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 7 October 1952, ICAO Doc 7364, 310 UNTS 182 (entered 
into force 4 February 1958) [Rome Convention]. Article 20(1) specifically provides:  

Actions under the provisions of this Convention may be brought only before the courts of the Contracting State where the 
damage occurred. Nevertheless, by agreement between any one or more claimants and any one or more defendants, such 
claimants may take action before the courts of any other Contracting State, but no such proceedings shall have the effect of 
prejudicing in any way the rights of persons who bring actions in the State where the damage occurred. The parties may also 
agree to submit disputes to arbitration in any Contracting State. 

25 Montreal Convention, supra note 4, art 33 provides:  
1. An action for damages must be brought, at the option of the plaintiff, in the territory of one of the States Parties, either before 
the court of the domicile of the carrier or of its principal place of business, or where it has a place of business through which 
the contract has been made or before the court at the place of destination.  
2. In respect of damage resulting from the death or injury of a passenger, an action may be brought before one of the courts 
mentioned in paragraph 1 of this Article, or in the territory of a State Party in which at the time of the accident the passenger 
has his or her principal and permanent residence and to or from which the carrier operates services for the carriage of 
passengers by air, either on its own aircraft or on another carrier's aircraft pursuant to a commercial agreement, and in which 
that carrier conducts its business of carriage of passengers by air from premises leased or owned by the carrier itself or by 
another carrier with which it has a commercial agreement.  

26 Similar to this, “No direct action may be brought against the effective air traffic service provider or its agents or any other person 
acting on its behalf”: see FABEC Agreement, supra note 19, art 30.2; NEFAB Agreement, supra note 19, art 27.2; Baltic FAB Agreement, supra 
note 19, arts 27(1) and art 27(2); and BLUE MED FAB Agreement, supra note 19, art 25(2). 
27 EC, Council Regulation 2027/97 of 9 October 1997 on air carrier liability in the event of accidents, [1997] OJ, L 285/1, aims to define and 
harmonise the duties of European air carriers under European law with respect to their liability. The Regulation is heavily based on 

https://www.eurocontrol.int/sites/default/files/content/documents/official-documents/reports/2012-fua2011-fi.pdf
http://pernerscontacts.upce.cz/24_2011/Kraus.pdf


Regulations are of little interest to our paper with the exception of Regulation 889/200228 which 

implements the Montreal Convention into EU law. 

 

 Much has been written about the two-tiered liability system of the Montreal Convention that 

we do not need to repeat in this paper.29 Yet, what is of importance is that no EU law exists dealing 

with an airline’s right of recourse against air traffic service providers. One might argue that Article 

37 of the Montreal Convention does provide for such a right, yet a closer reading of the Article 

clarifies that it is essentially a declaratory provisions:  

 

[n]othing in this Convention shall prejudice the question whether a person liable for damage 

in accordance with its provisions has a right of recourse against any other person.30  

 

With no such specific EU law, there is legal uncertainty as to which domestic or international law 

would apply. This situation goes contrary to the picture of certainty and protection that the EU 

wants to draw; uncertainty that always causes delays in providing compensation to the passengers.  

 These considerations are important as they demonstrate that there is a need for a clear 

recourse system protecting airlines, as they are the weaker party in the airline and ANSP/State 

relationship. There are clear cases in which the ANSP was the wrongdoer and airlines should 

therefore be able to directly sue the ANSPs rather than being limited to a recourse action, which is 

lengthy and may not allow for full recovery. Furthermore, with the Commission’s new system, it 

might be wiser to make the ANSP directly liable.31 This change of theory will have some great 

advantages for the airlines.  

IV. ANSP PRIMARILY LIABLE 

 

 Needless to say, there is no international regime regulating the liability of ANSPs.32 In 

 
the Warsaw Convention, supra note 8, which can be deduced from the Preamble and Article 2(2). Nevertheless, the scope of the 
Regulation is very narrow, applying only to damages which occurred on board an airplane or while embarking or disembarking. The 
liability that airline companies bear is unlimited and therefore cannot be restricted through contract, convention or law, as stipulated 
in Article 3(1)(a) of the Regulation. Article 3(3) provides the only defense available to an airline company, whereby they must prove 
that the damages were directly caused by the negligence of the passenger. This differs from the fundamental principle of limited airline 
liability embodied in the Warsaw Convention and international protocols. In practice, the Regulation is not really used as there are 
inconsistencies with the Warsaw Convention. 
EC, Council Regulation 261/2004 of the European Parliament and of the Council of 11 February 2004 establishing common rules on compensation 
and assistance to passengers in the event of denied boarding and of cancellation or long delay of flights, and repealing Regulation (EEC) No 295/91, 
[2004] OJ, L 46/1, reinforces the right of passengers against airlines under certain circumstances. The Regulation is crucial in providing 
a framework for liability in cases where denial of boarding, cancellation or long delay results in damages. The new regime is rather 
strict and permits only one defense: “extraordinary circumstances” such as force majeure. Article 5(3), dealing with the cancellation of 
a flight, clearly mentions that the airline company and the crew should have took all necessary measures:  

An operating air carrier shall not be obliged to pay compensation in accordance with Article 7, if it can prove that the 
cancellation is caused by extraordinary circumstances which could not have been avoided even if all reasonable measures had 
been taken.  

Nevertheless, a right of redress is embodied in Article 13 of the Regulation, allowing the company to obtain compensation from a third 
party who causes the cancellation or delay. 
28 EC, Council Regulation 889/2002 of the European Parliament and the Council of 13 May 2002 amending Council Regulation (EC) No 2027/97 
on air carrier liability in the event of accidents, [2002] OJ, L 140/2. 
29 Francis Schubert, “The Liability of Air Navigation Services in the Single European Sky” (2003) 28 Ann Air & Sp L 57 at 59 [Schubert, 
“The Liability of Air Navigation Services Providers in the Single European Sky”]; Doo Hwan Kim, Some considerations of the draft for 
the convention on an integrated system of international aviation liability (The Hague: Kluwer Law International, 2003); George Leloudas, 
“Multimodel Transport under the Warsaw and Montreal Convention Regimes: a Velvet Revolution?”, in Baris Soyer & Andrew 
Tettenborn, eds, Carriage of goods by sea, land and air: unimodal and multimodal transport in the 21st century (Abingdon: Informa Law, 2014) 
at 77. 
30 Montreal Convention, supra note 4, art 37. 
31 Normally, the ANS system is always directly liable for the damages they cause. Action can be brought directly against either the 
ANSP of the territorial State. However, under the FAB agreements containing a liability provision, claims should be filed against the 
State of occurrence and not against the ANSP: Article 30.2 FABEC, Article 25.2 BLUE MED and Article 27.1 (2) Baltic; but see NEFAB, 
Article 27.2, where direct actions are only precluded against the ANSP’s staff or agents.   
32 Schubert, “The Liability of Air Navigation Services in the Single European Sky”, supra note 29 at 64. 



Europe there are three liability doctrines for ANS failure:  

 

 

 

 

 

 

i) the doctrine that the State is primarily liable, which provides the State with a right of 

recourse against the ANSP (most European countries follow this approach)33;  

ii) the ANSP exclusive liability doctrine, where the State has to compensate for its own direct 

fault or in a situation that the private ANSP is insolvent (i.e. NATS in the UK); and  

iii) the State ultimate liability doctrine, whereby the ANSP assumes primary responsibility for 

liability, but the State provides compensation for damages the ANSP is unable to pay (i.e. 

Skyguide).34 

 

 A clear liability framework is necessary so that airlines avoid bearing all the costs of 

compensation.35 The rights and obligations of the ANSPs have been harmonised by Regulation 

550/2004.36 Furthermore, adequate insurance coverage is required by Article 6 of the Service 

Provision Regulation. Therefore, the change of theory will not create an unfair situation, as the 

ANSPs are already required to be adequately covered; it is expected that the provision of cross-

border services will be reflected in their insurance coverage.37   

 

 A comprehensive insurance regime for ANSPs is of crucial importance. If we take the 

example of the Überlingen case, Germany had to partially pay for the fault of Skyguide.38 

Skyguide paid up to the amount it was insured for and Germany was ordered to pay Bashkirian 

Airlines.39 A claim brought by a Swiss insurance company against Bashkirian Airlines was 

unsuccessful as they were bankrupt at the time. This highlights the practical difficulties that exist.  

 

 A change of theory could benefit airlines at different levels, as will be outlined below.  

 

 
33 In France, the ANS is part of the governmental task and in Germany, even if the ANSP is privatised, ANS is still of sovereign nature. 
34 Despite the different doctrines, the outcome will be the same: the ANSP will pay for the damage it caused and the State will 
compensate the rest of the damages and claims exceeding the financial capacity of the ANSP: see Schubert, “The Liability of Air 
Navigation Services in the Single European Sky”, supra note 29 at 69; Stephan Hobe, Katharina Irmen & Christian Plingen, 
“Privatization of German and other European Air Navigation Service Providers and the Single European Sky Regulations” (2007) 32 
Air & Space L 168 at 170-171; Chatzipanagiotis, “Liability aspect of Air Traffic Service Provision”, supra note 5 at 342; Liability for Air 
Navigation Services, supra note 12 at slide 7. 
35 For instance in the Gol case, after compensating the victims, the airlines had recourse against the Brazilian State but due to the failure 
of the ANSP they did not pursue that claim. 
36 Service Provision Regulation, supra note 3 
37 Niels van Antwerpen, Cross-border provision of air navigation services with specific reference to Europe: safeguarding transparent lines of 
responsibility and liability (Alphen aan den Rijn: Wolters Kluwer Law & Business, 2008) at 66. 
38 The district court in Germany applied German law and found the German State liable. The court relied on the theory of the State 
liability based on sec 839 of the German Civil Code (Bürgerliches Gesetzbuch, BGB) in conjunction with Article 34 of the German Basic 
Law (Grundgesetz, GG). At the time, it was contemplated that an agreement between Germany and Switzerland, in which Germany 
agreed to pay for errors made by the Swiss ANSP. But even if it would have applied the Treaty between Germany and Switzerland, 
which was not signed, the answer would be similar as Germany agreed to be liable for errors made by the Swiss air navigation service 
provider in German airspace. Germany could then have a recourse against the ANSP for gross negligence: see van Antwerpen, ibid. 
39 Nikolai Ehlers, “Case Note: Lake Constance Mid-Air Collision: Bashkirian Airlines v. Federal Republic of Germany” (2007) 32 Air 
& Space L 75; and Stephan Hobe, “How Can ATS Be Held Liable and Privatised - Comments on Some More Recent Developments in 
Germany”, (2007) 1 ZLW 1 at 3. 



A. NO POSSIBILITY TO RAISE THE STATE IMMUNITY ARGUMENT  

 

 Legally speaking, the defence of state immunity is still available, although it has never been 

raised. ANSPs are not covered by state immunity.40 This will be beneficial for airlines as it 

removes the uncertainty associated with the State raising the defence. Airlines will have a right of 

redress against ANSPs. Ideally, an explicit provision should be made in the liability framework for 

ANSPs. Although in cross-border services it will be surprising if the foreign ANSP relies on the 

immunity of the State in which it provides air navigation services, clarifying it in the legal 

framework will add to the certainty of the regime. 

  

 Currently, a State may escape liability by claiming sovereign immunity, but only in cases of 

actions by private parties.41 Courts are reluctant to hear a case involving another State because of 

the equality of States as embodied in the principle par in parem non habet imperium (“equals do 

not have authority over one another”).42 Additionally, actions of public bodies are mostly covered 

by state immunity. If the State does not voluntarily waive its immunity, there is little chance that 

the case will be heard, unless the State of the victims becomes involved or the State has adhered to 

the 1972 European Convention on State Immunity.43 But even if the State has not signed the 1972 

Convention, States usually renounce to their immunity mostly because of moral considerations. 

For instance in the explanatory note of the NEFAB Agreement, it is clearly stated that the 

Agreement prevents States from invoking sovereign immunity. Moreover, the victims can request 

their national State to sue the liable State on their behalf.44 Consequently, it is critical that the 

agreement establishing the FAB is clearly drafted to i) change the liability theory by making the 

ANSPs primarily liable and ii) to clarify that States waive the defence of state immunity. 

 

B. THE COMPENSATION  

 

 Airlines are the first to pay in the event of a collision and then can sue the wrongdoer. This 

can be a lengthy process. The Überlingen case took years to come to an end by a judgment obliging 

Germany to reimburse Bashkirian Airlines.45 Furthermore, judgments might differ depending on 

 
40 Doctrinally, there is a difference between State immunity and jurisdiction immunity. State immunity allows States to object to claims 
against them, whereas jurisdiction immunity allows States to refuse to be sued in a foreign court. An example of a Member State 
waiving its immunity is the Tenerife collision of 1977, when Spain directly compensated the victims. See for instance the discussion 
about state immunity in general in Dhisadee Chamlongrasdr, “Defining a State for the Purposes of Immunity and Liability of a State 
and its Entities” (2005) Eur Bus L Rev 1287. 
41 Christian Tomuschat, “The International Law of State Immunity and Its Development by National Institutions”  (2011) 44 Vand J  
Transnat’l L 1105 at 1118. 
42 Sévrine Knuchel, “State Immunity and the Promise of Jus Cogens”, (2011) 9 Northwestern University Journal of International Human 
Rights 149 at 150; Lazar Vrbaski, “Liability of Air Navigation Service Providers: Towards an International Solution” (2013) 38 Air & 
Space L 33 at 35 [Vrbaski, “Liability of Air Navigation Service Providers: Towards an International Solution”]. 
43 European Convention on State Immunity, 16 May 1972, ETS No 74, 1495 UNTS 181 (entered into force 11 June 1976). The States which 
have adhered to the 1972 European Convention on State Immunity have agreed to waive their immunity de jure. It is enforced in only 
eight States: Austria, Belgium, Cyprus, Germany, Luxembourg, the Netherlands, Switzerland and the United Kingdom. See Stephen 
Wilson Brice, “Forum shopping in international air accident litigation: disturbing the plaintiff's choice of an American forum” (1984) 
7 BC Int’l & Comp L Rev 31 at 37; and Lazar Vrbaski, “Liability of Air Navigation Service Providers: Towards an International 
Solution”, supra note 42 at 35.  
44 Walter Schwenk & Rüdiger Schwenk, Aspects of international co-operation in air traffic management (The Hague: Kluwer Law 
International, 1998) at 140 [Schwenk & Schwenk, Aspects of international co-operation in air traffic management]. 
45 In the Überlingen, the district court in Germany applied German law and found the German State liable. An agreement was reached 
between Switzerland and Germany but was not ratified at the time of the accident. But even if it would have applied, the answer 
would be similar as Germany agreed to be liable for errors made by the Swiss air navigation service provider in German airspace: see 
Mark Franklin, “Sovereignty and Functional Airspace Blocks” (2007) 32 Air & Space L 425 at 429; Vrbaski, “Liability of Air Navigation 
Service Providers: Towards an International Solution”, supra note 42  at 14. 



the jurisdiction in which they are rendered; for instance, the liability regime for controllers varies: 

in Switzerland, liability is strict, whereas in Germany it is fault-based. Accordingly, any gaps 

between the liability regimes will fall on the airlines or their insurers. If the ANSP is directly liable, 

the risk of the discrepancies will be borne by the States themselves.  

 The Gol case exemplified that the airline is the first to pay compensation.46 However, in this 

case it is unclear whether the Brazilian government paid the airline company for its negligence or 

not. Until now there has been no trial on this point. In Brazil, the air traffic control is done by 

military officers, therefore making the government directly liable for its negligence.  

 The ANSP’s liability is unlimited and is normally borne by the State, except for NATS and 

Skyguide.47 Of course, the State can then seek reimbursement from the provider.48 The basis of 

the reimbursement will be the agreements between States and their ANSP, as required by 

Regulation 1035/2011.49 However, these arrangements merely seek to redress the impact of 

damages paid by the taxpayers of that country. The secondary value of these agreements results 

from their contractual nature and the prevalence of the FAB treaties and international law. The 

change of theory will worsen the position of ANSPs, which are expected to pass the increased cost 

of insurance to airlines by way of charges; yet it will streamline the claims management, as well as 

the recourse actions. 

 

C. EUROCONTROL AND THE MUAC  

 

 When the SES proposal was discussed, EUROCONTROL advocated to the Commission the 

benefits of the ANSP theory. Article 14 of the Draft Model State Level FAB agreement50 proposed 

by EUROCONTROL is based on that concept. The ANSP will be primarily liable and then will 

seek redress against the State, if it is liable of negligence. However, this approach was rejected 

without explanations. One plausible reason for this refusal may be the fact that the Commission 

was desperate to pass the proposal and was aware that any disappointment by the Member States 

would jeopardise the SES.  

 

 The fact that EUROCONTROL, which acts as ANSP in the MUAC, advocated for this theory 

demonstrates some willingness among ANSPs to bear the consequences of their actions. In its 

capacity as ANSP, EUROCONTROL is partially liable for anything happening in the MUAC as 

provided in the 1981 amended version  original the  EUROCONTROL Convention signed in 

Brussels in 1960.51 EUROCONTROL can face both contractual and delictual liability. Article 28.1 

of the amended version of the EUROCONTROL Convention stipulates that the contractual liability 

is governed by the law applicable to the contract.52 However, ATM services never give rise to 

contractual liability but only to delictual liability.53 Therefore, when EUROCONTROL is operating 

 
46 Up to the level of their insurance coverage.  
47 Schubert, “The Liability of Air Navigation Services in the Single European Sky”, supra note 29 at 53 
48 Chatzipanagiotis, “Liability aspect of Air Traffic Service Provision”, supra note 5 at 343; Schubert, “The Liability of Air Navigation 
Services in the Single European Sky”, supra note 29 at 53. 
49 EU, Commission implementing Regulation (EU) No 1035/2011 of 17 October 2011 laying down common requirements for the provision of air 
navigation services and amending Regulations (EC) No 482/2008 and (EU) No 691/2010, [2011] OJ, L 271/23, Recital 15 and sect 7 of Annex 
1  [Common Requirements Regulation]. 
50 Draft model State Level FAB agreement version 0.9: see van Antwerpen, supra note 37 at 135.  
51 Article 28 of the amended version, old Article 25(2) Alias, “E.02.13-ALIAS-D1.3-Framing the Problem - Final Version” (Version 00.00.01) 
E.02.13 (2013) at 64, Alias]. 
52 See Eurocontrol International Convention relating to Cooperation for the Safety of Air Navigation of 13 December 1960, as variously 
amended and as consolidated by the Protocol of 27 June 1997. Previously this provision was under Article 25.1 of the Convention.  
53 Schwenk & Schwenk, Aspects of international co-operation in air traffic management, supra note 44at 148. 



as an ANSP, only Article 28.2 is applicable. Paragraph 2 stipulates that EUROCONTROL is liable 

for damage resulting from its negligence and it is not covered by State immunity. Additionally, 

paragraph 2 covers third party claims, allowing airlines to bring a recourse action against 

EUROCONTROL.  

 

 This provision conflicts with Article 30 of the FABEC Agreement: whereas in the FABEC 

Agreement the State is primary liable and can then seek reimbursement, in the agreement 

establishing the MUAC, EUROCONTROL is primarily liable.54 This may create problems for the 

airlines seeking redress from the wrongdoer; much will depend on in whose area of control the 

accident takes place.  

 

 The fact that the ANSP is primarily liable does not vary the obligations of the State. Article 

1(2) of the Belgian version of the Agreement which confers power to EUROCONTROL provides 

that the rights and duties of the Belgian State are not extinguished.55 It might seem confusing as 

under national law the State of occurrence is primarily liable, yet paragraph 1 of Article 11 of the 

same agreement makes it clear that each party is liable for its negligence. The second paragraph 

states that except for the cases falling under paragraph 1, EUROCONTROL has to guarantee the 

Contracting Parties against any action which might be brought against them in case of damages. 

The picture is blurry; on the one hand we know that EUROCONTROL will have to pay for the 

damages, yet on the other hand the Agreement does not extinguish the duties of the Contracting 

States under international law. Furthermore, the problem will be even harder to solve as the 

Convention does not stipulate either the applicable law or the forum.56 Nevertheless, 

EUROCONTROL has a right to recourse against the State if the damages are the result of the 

State’s negligence, as specified in Article 28.2 of the Convention and Article 11(3) of the Belgian 

Agreement.57  

 

 Until now, there has been no accident over this section of the airspace. So it is hard to 

determine the easiest way to handle claims. However, it is interesting that EUROCONTROL 

agreed back in the 1960s to be primarily liable. At that time, liberalisation of the airspace market 

in Europe was not even discussed and each country was providing ANSP services over its own 

territory. But it was considered fair that EUROCONTROL bears responsibility for its own actions 

and seek reimbursement from the State, if negligent. Now that we are looking into a new, 

 
54 Due to the complexity of this issue, it will not be discussed here. 
55 See Accord relatif à la fourniture et à l'exploitation d'installations et des services de la circulation aérienne par EUROCONTROL au centre de 
contrôle régional de Maastricht, signé à Bruxelles le 25 novembre 1986 [Belgian Agreement], Article 1(2) of which provides :   

2. Chacune des Parties contractantes nationales, tant pour l'espace situé au-dessus de son territoire que pour les parties de l'espace aérien 
au-dessus des étendues maritimes désignées sur base du Plan de navigation aérienne - Région Europe - de l'Organisation de l'Aviation 
Civile Internationale (ci-après dénommée " l'OACI "), conserve ses compétences et obligations en matière de législation aéronautique, de 
réglementations, d'organisation de l'espace aérien et de relations avec des Organisations internationales comme l'OACI, ainsi  qu'avec les 
usagers de l'espace aérien ou toute autre tierce partie. 

56 Alias, supra note 51.   
57 Article 11 of the Belgian Agreement, supra note 55, provides: 

  1. Chaque Partie contractante nationale est responsable de tout dommage survenu par suite ou à l'occasion des services qu'elle fournit à 
l'Organisation conformément aux dispositions de l'Article 2, paragraphes 2 et 3 du présent Accord dans la mesure où ce dommage lui est 
imputable. 
  2. Sauf dans le cas prévu au paragraphe 1 du présent Article, l'Organisation garantit les Parties contractantes nationales contre l'action 
qui résulte d'un dommage survenu par suite ou à l'occasion des services fournis conformément aux dispositions du paragraphe 1 de l'Article 
1 et du paragraphe 1 de l'Article 2 du présent Accord. 
  3. La responsabilité de l'Organisation peut être mise en cause, conformément au paragraphe 2 de l'Article 25 de la Convention amendée. 
Cependant, pour les cas visés au paragraphe 1 du présent Article, l'Organisation a un droit de recours contre les Parties contractantes 
nationales pour toute indemnisation due à ce titre. 
 [...] 



innovative system, the EUROCONTROL formulation is disregarded, demonstrating a reluctance 

to depart from the State of occurrence theory.  

 

D. A NEW SYSTEM WILL BE ESTABLISHED, THEREFORE NEW 

SOLUTIONS ARE NEEDED  

 

 The agreements establishing the FABs use the territorial State doctrine. Consequently, the 

State of occurrence is primary liable. This theory was totally appropriate in earlier times when 

national ANSPs were providing air navigation services. With cross-border service provision and 

closer cooperation now a reality, this approach has the following flaws.  

 Firstly, it obliges the place of occurrence to primarily pay and then seek reimbursement from 

the wrongdoer. This is arguably a waste of time and money. Secondly, the ANSP now is located at 

the core of the action and it is expected that holds most (or a substantial part) of the evidence 

following an action; the State of occurrence does not anymore play such an important role. For 

instance in the Überlingen case, Skyguide never contested its liability and repaid Germany in a 

reasonable amount of time. Thirdly, most of the aircraft accident investigations, for instance in the 

Linate and the Überlingen cases, highlight that the main causes of accidents are a combination of 

latent defects with human error.58 The defects and errors were mostly at the ANSP level.59 Finally, 

to hold the State of occurrence primarily liable is inadequate and not in line with the cornerstone 

idea of the SES which is to eliminate boundaries.60 The boundaries have been eliminated for the 

operation of flights, as foreign ANSP will be able to provide service. The same elimination shall 

be applied to the case of liability; going back to the old system does not serve any purpose 

whatsoever anymore. 

 

E. FAIRNESS  

 

 Under the SES, the State of occurrence may delegate power over its airspace to a foreign 

ANSP; it would still be the first port of call regarding compensations even in a case where it did 

not contribute to the accident. 

 Most national laws oblige States to compensate for damages caused by the ANSP, national 

or foreign, strongly inspired by Article 28 of the Chicago Convention.61 This obligation is also 

reflected in some of the FAB agreements.62 However, problems arise when the State of occurrence 

and the ANSP’s home State are not parties to the same agreement. In this scenario the State of 

occurrence may not have a legal mechanism for the reimbursement of damages caused by a foreign 

ANSP and paid out to victims.63 Instead, the taxpayers of that State will have to bear the financial 

responsibility.  

 
58 Agenzia Nazionale per la sicurezza del volo, Accident involved aircraft Boeing MD-87, registration SE-DMA and Cessna 525-A, 
registration D-IEVX Milano Linate Airport, 8 October 2001 (approved 20 January 2004) N. A/1/04, online: SKYbrary Aviation Safety 
<www.skybrary.aero/bookshelf/books/480.pdf>;  
Bundesstelle für Flugunfalluntersuchung, Investigation Report (2004) AX001-1-2/02, online: ICAO 
<cfapp.icao.int/fsix/sr/reports/02001351_final_report_01.pdf>; Giovanni Sartor and Co, Liabilities and automation in aviation, SESAR 
(approved 29 November 2012) online: SESAR Innovation Days 
<www.sesarinnovationdays.eu/files/SIDs/2012/SID%202012-36.pdf>. 
59 The human error may also come from the pilot, but this is a completely separate discussion.  
60 Francis Schubert, “Legal Aspects of Cross-Border Service Provision in the Single European Sky” (2010) 35 Air & Space L 113 at 135. 
61 Francis Schubert, “State Responsibilities for Air Navigation Facilities and Standards – Understanding its Scope, Nature and Extent”, 
(2010) Journal of Aviation Management 21 at 30. 
62 For example, see the FABEC, NEFAB and Baltic FAB Agreements. 
63 Schubert, “The Liability of Air Navigation Services in the Single European Sky”, supra note 29 at 54. 



 

 If the ANSP is the first port of call to find liability , this problem will not accrue. The fact 

that the ANSP is providing services over that part of the airspace will be sufficient. Therefore, this 

will facilitate any recourse claims of the airlines and enhance legal certainty. 

 

F. CLOSER COOPERATION BETWEEN FABS  

 

 One of the main aims of the SES is a closer cooperation between Member States. By changing 

the theory, ANSPs will be free to provide services to a Member State in another FAB, since there 

will be no need for the States to enter into lengthy negotiations. This will result in a closer 

cooperation between FABs. Currently, this option is being taken by two FABs, namely the NEFAB 

and the Danish-Swedish FAB. However, this agreement has been entered into by the Swedish and 

Finish States and a political declaration has been signed. The agreement is for a part of the Finish 

airspace to be delegated to the control of a Swedish ANSP.64 However, there is no article dealing 

with liability issues but only a political agreement to create the so-called ‘Free Route Airspace’.65 

The States are involved as they will bear the responsibility of any damages in case a collision 

occurs. If the ANSP was primarily liable, the agreements might have been adopted earlier, although 

the home State of the ANSP will be the ultimate liable party.   

 

 Furthermore, most of the agreements on which the cross-border services are based are drafted 

and concluded between ANSPs, without the involvement of States.66 These agreements are mostly 

of a technical nature and do not encompass any rules governing questions of liability.67 Knowing 

that the State will pay first in the case of an accident might lull ANSPs into behaving more 

carelessly. This could result in accidents and claims against the airlines with uncertain rights of 

recourse.  

 

G. NEITHER THE FABS AGREEMENTS NOR THE ANSPS AGREEMENTS 

ALLOW CLAIM FROM THIRD PARTY 

 

 As they currently stand, none of the agreements provide for an explicit right of recourse. It is 

important that the provisions on liability reflect the reality of settling aviation claims with the 

airlines being the first to pay the claims and then seeking indemnities from the State of occurrence 

or the ANSP. What is now a matter of application of domestic laws needs to become part of EU 

law, with an instrument identifying the conditions under which recourse actions shall be brought, 

as well as the applicable law. Alternatively, the Union might consider the option of setting up a 

fund for compensating claims that involve the liability of ANSPs: the fund will compensate the 

victims directly and then go after the party or parties that contributed to the accident. As politically 

and logistically sensitive as this option is, it provides the best of both worlds: quick compensation 

for the victims with a level-playing field for all the industrial parties involved. 

 
64 Annual Report on the Application of FUA chapter 15, 5, supra note 23. 
65 Jakub Kraus, supra note 23  
66 For instance see: Schubert, “The Liability of Air Navigation Services in the Single European Sky”, supra note 29 at 55; Aireon, Aireon 
signs agreement with NAV Portugal, another strategic air navigation service provider, for space-based ADS-B, online: Aireon 
<aireon.com/2014/03/03/aireon-signs-agreement-with-nav-portugal-another-strategic-air-navigation-service-provider-for-space-
based-ads-b/>. 
67 See for instance: FABEC Implementation Phase Cooperation Agreement ANSPs Annex F, online: FABEC  
<www.fabec.eu/fabec_homepage/en/Consultation/European%20Commission/fabec_afg_ec_information_annex_f_v0_2.pdf>; 
Schubert, “The Liability of Air Navigation Services Providers in the Single European Sky”, supra note 29 at 55. 



 

V. EUROPEAN FUND FOR VICTIMS 

 

 Another potential solution to the matter of apportioning liability is to create a European fund 

for victims. The fund would work as follows: when an accident occurs, the fund will compensate 

the victims and then after an investigation, the wrongdoer(s) would reimburse the fund. Therefore 

avoiding lengthy proceedings in courts, as the victims would be precluded to bring a claim through 

normal channels of litigation. The fund would be alimented by all the actors involved and 

augmented by Member States.68 As a result, Member States will show solidarity and no longer 

bear the costs of accidents.  

 

 Indeed, instead of the State of occurrence model, which requires the State to compensate the 

victims even though it may very well not have been at fault, under this proposed system, the fund 

would be the primary payer. Using the fund will then avoid the problem of taxpayers from one 

country paying for the wrongdoing of a foreign State agency. With this idea, there is no need to 

change liability theories, but merely substitutes an external actor as the first to compensate. Since 

the fund will be purely European, the investigation might not be biased. It will be in the interest of 

all States involved to help because part of their money is in the fund. Unfortunately, this possibility 

seems to be a mere dream at the moment.  

VI. CONCLUSION  

 

 The main advantage of the effective provider doctrine is that the State of occurrence will no 

longer bear primary liability for the accident. This way the liability system reflects the SES that 

puts the ANSPs at the forefront of operations as well as the claim management. At the same time, 

it has the potential to facilitate the recourse actions of airlines, provided that the EU implements a 

legal instrument dealing with the conditions and applicable laws of such recourse actions as well 

as imposing strict insurance requirements to ANSPs. The creation of a European fund for victims 

of aviation disasters involving ANSPs might provide the solution that both victims and industrial 

participants might aspire to; with practicing lawyers arguably being the ones with the most to lose 

from such development.  

 

 Of course, in most cases, the home State of the ANSP will primarily pay the compensation 

and then seek reimbursement from the ANSP. Article 14 of the draft model State Level FAB 

agreement proposed by EUROCONTROL is based on this concept. The SES already allows a 

Member State to directly designate a foreign ANSP, therefore changing the theory of liability 

would not contradict the legal text of the SES. Additionally, this approach has the advantage of 

being an intermediary one, meaning that on the one hand, the Union would further harmonise its 

legislation and on the other hand, States will still have some room of manoeuver left. 

 

 The SES is one of the Union’s greatest ideas. It will transpose the internal market concept to 

the sky, reducing delays and increasing efficiency. However, the efficient application of the scheme 

requires clear rules on liability that will allow each stakeholder (namely the passengers, third parties 

 
68 A fund was created, by Germany, Switzerland and Skyguide, for the victims in the Überlingen mid-air collision: see Eidgenössisches 
Finanzdepartement, Überlingen: Verlauf und Stand der Verfahren zu Schadenersatzund Genugtuungsforderungen, online: Eidgenössisches 
Finanzdepartement  
<www.efd.admin.ch/dam/efd/de/dokumente/faktennblatt_flugunfallueberlingenverlaufundstandderverfahrenzus.pdf.download
.pdf/faktennblatt_flugunfallueberlingenverlaufundstandderverfahrenzus.pdf>.   



on the ground, ANSPs and States) to know where they stand when the system fails. With the current 

situation, the SES is the most suitable instrument to reduce delays and increase efficiency. One 

remaining flaw of the regulation is its lack of clarity with regard to liability. While the position 

taken by the Commission is understandable, its overly lenient approach is leading to a different 

type of fragmentation within Europe, namely, a risk of a bubble effect. Although it seems like a 

minor detail, it is imperative that some changes occur, otherwise the first accident will lead to 

catastrophically complicated cases and consequences for the taxpayers of the country in which the 

accident occurs.  

 

 


	I. Introduction
	II. The liability provisions in the FABs treaties
	III. The framework of liability of airlines
	IV. ANSP primarily liable
	A. No possibility to raise the state immunity argument
	B. The compensation
	C. Eurocontrol and the MUAC
	D. A new system will be established, therefore new solutions are needed
	E. Fairness
	F. Closer cooperation between FABs
	G. Neither the FABs Agreements nor the ANSPs agreements allow claim from third party
	V. European Fund for victims
	VI. Conclusion

