The Impartiality of the England and
Wales Court of Appeal (Criminal

Division): A Quantitative Analysis

P Dargue

PhD
2016



The Impartiality of the England and
Wales Court of Appeal (Criminal

Division): A Quantitative Analysis

Paul Dargue

A thesis submitted in partial fulfilment of
the requirements of the University of
Northumbria at Newcastle for the

degree of

Doctor of Philosophy

October 2016



Abstract

This thesis analyses the development, methodology, and results of a quantitative
study of the decision-making of the England and Wales Court of Appeal (Criminal
Division). The Court of Appeal plays an important constitutional role, and the
impartiality of the judges is central to its legitimacy. Drawing upon research from
the Empirical Legal Studies (ELS) research community, this thesis explores the

guestion of the Court of Appeal 6s i mpart

As an incomplete measurement of impartiality, a sample of the Court of Appeal®
decisions has been analysed. A dataset of all murder and rape appeals against
conviction decided between 2006 and 2010 has been created. A range of factual,
demographic, and legal variables have been collected from each of these 472
appeals against conviction, utilising quantitative content analysis. It has been
determined, utilising binary logistic regression analysis, whether the variables
under analysis are predictors of the outcome of appeals against conviction.

Almost all of the variables analysed showed only a limited ability to predict the
outcomes of appeals. Moreover, this study finds support for the legal model of
judicial decision-making. A variable designed to capture impartial decision-
making had the strongest association with the outcome of appeals. However, a
small number of factual and demographic variables are shown to be predictors of
outcomes. There is insufficient evidence to doubt the impartiality of the Court of
Appeal, but the emergence of these patterns in the data warrants further
investigation. This conclusion is important to users and observers of the Court,
to whom the impartiality, and gmakingiegi tir

essential.
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Chapter 1

Introduction

1.1 The aims of this thesis

This study is a quantitative empirical study of the England and Wales Court of
Appeal (Criminal Division).! Thi s Court forms part of t !
crime, in which it is intended that crimes are detected and investigated, and that
the true perpetrators of crimes are convicted in accordance with the rule of law
and due process.? The Court hears appeals against Crown Court convictions and
is required to quash any conviction which it thinks is 6 u n s 3alrf exdicising its
function of reviewing the safety of convictions, the Court forms an important part
of the mechanism of criminal justice in England and Wales. For several decades,
academic studies and governmental reviews of the Court have analysed how it
operates its powers.* This study addresses a specific question regarding the
Court 6s -nmblking:i whéthemit appeared to have determined appeals

against conviction for murder and rape in an impartial manner.

The question of the Cour toriesbutiamippateintandal i t vy
Martin explained, this question cannot be answered directly because impartiality
cannot be directly observed or completely measured.® This thesis utilises the
methods of quantitative Empirical Legal Studies (ELS) to address the question of
the impartiality of the Court of Appeal in a sample of cases decided by it.
|l mpartiality is measured by utilising val

of impartial decision-making, or a lack of it. The development of this methodology

lHereafter o6the Courtd or o6Court of Appeal d, unle
2 See A Ashworth and M Redmayne, The Criminal Process (4" ed, Oxford University Press 2010)

2.

8 Criminal Appeal Act 1968, as amended by Criminal Appeal Act 1995, s 2.

4 See Royal Commission on Criminal Justice, Report (cm 2263 1993) (RCCJ); SRoberts, o6Th
Royal Commission on Criminal Justice and Factual Innocence: Remedying Wrongful Convictions

in the Court of A)8p;saHeéaton(A2itkal Evalyatioh ¢f Psing ldinocence

as a Criterion in the Post-Conviction Process (DPhil Thesis, University of East Anglia 2013); M

Naughton, The Innocent and the Criminal Justice System: A Sociological Analysis of Miscarriages

of Justice (Palgrave Macmillan 2013).

5 L Epstein and AD Martin, An Introduction to Empirical Legal Research (Oxford University Press

2014) 29-30.

6SeeTIMi |l es and CR eSWNresawt eieng,al6TReal i smé (2008) 75
describe judicial studies quantitative ELS as one element of a larger empirical project.

13



and its application to this Court is one of the major themes of this thesis. The
Cour t 6 s -nbking is analysed empirically in two ways. Firstly, the grounds
of appeal raised in the murder and rape appeals are analysed. This seeks to
replicate previous studies of the Court. Secondly, binary logistic regression
analysis is utilised to determine whether a range of variables are predictors of, or
correlated with, the decision of the Court to either allow or dismiss an appeal
against conviction. It is this second element of the research which is primarily

used to assess the impartiality of the Court.

To be successful in addressing the question of impatrtiality, it must be shown that
the question answered i whether statistical associations or patterns exist in the
data i and the normative question raised 1 impartiality i are sufficiently close.’
To achieve this, a range of factual, demographic, and legal variables have been
collected from each case included in the study. These are the observable

implications which provide a proxy for the principle of impartial decision-making.

These datahavebeen col |l ected via quantitatd.i

judgments, utilising the aid of a data collection template and a variable coding
guide. These data are analysed for the presence of statistical associations
between the variables and the outcome of appeals against conviction for the
offences of murder and rape, decided between 2006 and 2010. The ultimate aim
of this thesis is to commence an exploratory step towards a robust, quantitative,
statistical analysis of the decision-making of the Court of Appeal. This study
could be considered an explorative data analysis of a unique dataset of Court
decisions. Explorative data analysis focuses upon the presence of patterns in

the data, to allow for inductive theorising.®

7 See Epstein and Martin (n 5) Chapter 1.
8AT Jebb, S Parrigon, SE Woo, OExpl oratory
Researchdé (2017) HR Man Rev 265.

14
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The branch of ELS known as o6judicial stuc
of judicial decision-making. The traditional view of judicial decision-making is
embodiedby t he 061 &thatheonntloatjedyed impartially apply the law
when resolving disputes.® Against this, some theories, such as the behavioural
and attitudinal models postulate that personal characteristics or ideology mould
how judges think, and so explain judicial decision-making.1® Other models have
considered the broader institutional context in which courts and judges operate.*!
This requires a consideration of the &ru
particular formal laws and informal norms of judicial behaviour.*? These models
are discussed in Chapter 3 of this thesis, and variables from these models have
been drawn upon in this study. Given its explorative nature, this study does not
seek to test these models fully, but seeks to make use of the data to explore the

presence of patterns.

Most ELS research on judicial decision-making is American, and these models,
and others, have been tested for several decades.'® Such studies are rare in
Britain, and, indeed, most countries outside of the United States.'* One possible
reason for this is that American Legal Realism had a far more limited influence
on the British legal academy, when compared to the US legal academy.®> A
seminal 1897 article, by American judge and scholar Oliver Wendell Holmes Jr,
could be considered the starting-point of the Legal Realism movement. He wrote:

ol f we take our friend the bad man, we
two straws for the axioms or deducti or
the Massachusetts or the English courts are likely to do in fact. | am
much of this mind. The prophesies of what the courts will do in fact,
and nothing more pretentiotfs, are what

°See FB Cross, ODecisionmaking in the US Circuits
10 NL Maveety (Ed), The Pioneers of Judicial Behavior (University of Michigan Press 2003).
11| Epstein and J Knight, The Choices Justices Make (CQ Press 1998) 17.

12 jbid.

BSee M Maveety 6The Study of Judicial Behaviordo i
“See Z Robinson, oO06Comparative Ju ial Attitudine
in Westminster Legal Systemsdé (20 ) U Chi Legal

d
5See M Adler and J Simon, O6Stepwi
Empirica | Research on Law in the Unit
B®OWHol mes, 6Path of the LalWmagl(4l89

i
c

1

e Progression:

d States and U
7) 1 Boston L Sc
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I n order to discover how cour t sblagloclettérd

man may be the man of the present, but the man of the future is the man of
st at it"dMthiistahe Gse of statistics to test theories of judicial decision-making
is well entrenched in the American legal academy, the method is largely in its
infancy in Britain. This thesis seeks to begin to redress this misbalance, by
completing a quantitative empirical study of judicial decision-making. No similar
study of the relationship between a range of variables and decisions in the Court
of Appeal exists. By conducting this study, it is intended that a methodological
contribution will be made, by demonstrating the strengths and weaknesses of this

approach and its application to the Court of Appeal.

A list of variables used in this study is provided in Appendix A. In addition, a full
explanation of all the variables which are analysed in this study is provided in
Chapter 6. Readers who wish an early review of the variables used in this study
should turn to Appendix A. Epstein and King proposed that in conducting
quantitative analysis researchers should, 1) invoke theories that produce
observable implications, 2) extract as many implications as possible, and 3)
delineate how they plan to observe those implications.*8 It is explained throughout
this thesis how it has been sought to adhere to these principles, and it is evaluated
how successful this has been. In order to seek to extract as many implications
as possible, data has been collected from each case in the sample in the following

areas:

The bench; (individual judge, genders, ranks, etc.);
The appellant (gender, age, previous convictions etc.);
The deceased / complainant (gender, age range etc.);
The trial (unanimity, the trial judge, etc.);

Kind of offending (historical, weapons, known / stranger etc.);

= =4 =4 A A4 -

Grounds of appeal (grounds raised, how they were dealt with by the court

etc.);

17 ibid, 11.
18 See L Epstein and G King, @he Rules of | nf er enc e & RévaA,40 @mphakio
added).
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1 Sentencing;

1 A variable capturing the law

These data were then used to develop the variables which are the observable
implications of impartial decision-making, or a lack of impartiality. Appendix A
shows the variables categorised into factual and demographic variables,

institutional variables, and legal variables.

Whilst the collection of these variables allows for some close analysis of the
Cour t 6s -nblkng,iityas tnmtations. This study takes the form of a non-
reactive, non-experimental, observational study. It is a database study, which
seeks to determine the presence or absence of statistical relationships between
variables and judicial decisions. There are weaknesses to this approach,® which
are explored fully in this thesis. To be able to capture impartiality completely, all
data relating to both knowable and unknowable factors would need to be
collected and analysed. Such an ideal is impossible even for knowable factors,
because it is not possible to control all potential explanatory variables.?° Thus,
the variables collected in this study cannot completely capture the principle of

impartiality 7 impartiality cannot be completely validly captured.

A key question addressed in this thesis is which of the particular selected
variables are the strongest predictors (i.e. have the strongest relationship with)
the outcome of appeals against conviction. Some of these variables, in particular
those drawn from the behavioural model and its successor the attitudinal model,
may be observable implications of a lack of impartiality, as they are not legally
relevant variables. Other variables, indicative of the legal model, may be
observable implications of impartial decision-making. This gives an initial
exploration of whether the data are consistent with the Court having determined

appeals in an impartial manner.

®See HT Edwards and MA Livermore, O6Pitfalls of E
the Factors Affecting Appellate Decisi on Makingé (2009) (58) Duke LJ
20 See Epstein and Martin (n 5 above ) at 7-10.

17



In order to place this study within its proper epistemological context, the results
must be interpreted cautiously. It is only possible to report the presence, or
absence, of statistical patterns between the particular variables under analysis
and the outcome of the appeals in the sample. There is a gap between the
variables actually collected and the variables which ideally would be collected in
order to fully assess the impartiality of the Court. In summary, this means that
the presence of associations or patterns between variables and outcomes does
not prove that the Court lacked impartiality. Conversely, the absence of
associations does not mean that the Court did decide appeals in an impartial
manner. Rather, the emergence of patterns in the data, either association or lack
of association between variables and outcomes, will give material for further
exploration and induction of the issues uncovered, and for the development of
further hypotheses. The study must therefore be understood as an explorative
and inductive study of a range of variables which could potentially be associated
with the outcome of appeals, and so a first step towards analysing decision-
making of the Court in this manner.

1.2 The importance of impartiality

The normative question addressed in this thesis is whether the Court appeared
to have determined appeals against conviction in an impartial manner. As
explained above, this is addressed in an incomplete manner by the collection of
data from Court of Appeal judgments which are then analysed statistically.
|l mpartiality is required whenever 0t
or more parties, with a third party being involved to either police the conflict or to
r e s o | ?VlretheiCoudt of Appeal, there is usually a dispute between the Crown
and an appellant. The judges in the Court of Appeal are called upon to resolve
such disputes, and so they must resolve them in an impartial manner. Impartiality
requires that the decision-maker approachest h e 6 di s p {adrtisan frame
of m% Ihatkdmeans that judges should decide cases according to their merit,
and judges should not be influenced by factors outside of the law. A key theme

W lLucy, OHdhesi bility of I mpartialitydéd (2005)
22 ibid, 12.
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of this thesis is the development of quantitative measurements of the impartiality

of the Court of Appeal.

The importance of impartiality in judicial decision-making is such that, no matter
how complicated or important the issues, or how preeminent the judge, the
appearance or possibility of a lack of impartiality renders any decision void. This
is because impatrtiality is what provides the decisions of judges with authority and
legitimacy within the legal and political system. A robust example of this is the
series of Pinochet cases. Pinochet concerned Senator Augusto Pinochet, the
former President of Chile. Following a warrant issued in Spain, he was arrested
during a visit to London on suspicion of the murder, torture, and hostage-taking
of the citizens of Chile during his dictatorship. In R v Bow Street Metropolitan
Stipendiary Magistrate ex parte Pinochet (Pinochet No 1), the House of Lords
was asked to decide whether Pinochet, as a former Head of State, was entitled
to diplomatic immunity for offences as serious as murder, torture, and hostage-
taking. The House decided, by a 3:2 majority, that Pinochet was not entitled to
di plomatic i mmunity because, 0i t h a
subjects, or of aliens, would not be regarded by international law as a function of
a Head of Statebo.

That decision was declared void in Pinochet (No 2),%> when it was discovered that
one of the judges in the majority, Lord Hoffman, was a director of Amnesty
International which was added as an interested party to the litigation. Holding

that Lord Hoffman should have recused himself, Lord Hope said:

@ he connections which existed between Lord Hoffmann and Amnesty
International were of such a character, in view of their duration and
proximity, as to disqualify him on this ground é he could not be seen
to be i%partial .o

23 [2000] 1 AC 61.
24 ibid 108-9.

25 [2000] 1 AC 119.
26 ibid 143.
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The decision in Pinochet (No 1) was set aside on the ground of lack of the
appearance of impartiality. In Pinochet (No 3),%” the House concluded that
Pinochet could not have immunity for offences said to have been committed after
the ratification, in December 1988, of the International Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment. The
importance of Pinochet in relation to impartiality is that it reiterates the absolute
requirement of impartiality and the appearance of impartiality, however serious
the issues raised by the litigation. It confirms that everybody, however serious
the allegations against them, is entitled to have legal action against them
determined by an impartial judiciary. The requirement of impartiality is onerous,
and the consequences of breach are serious. Accordingly, an allegation of a lack

of impartiality is not to be made lightly.

The principle of impartiality will be explored in depth in Chapter 2 of this thesis.
The impartiality of the judiciary is a fundamental human right. Article 6 of the

European Convention on Human Rights (ECHR) provides that:

6ln the determination é of any cri mina
to a fair and public hearing within a reasonable time by an independent
and i mpartial tribunal established by

The right to an independent and impatrtial tribunal is the right which forms the
basis of the rule of | aw and peoplebds ric
call the right o6by far the most i mportant
i ndependent [and i mpartial] %®bhernghtsoan her e
i ndependent and i mpartial tri bunal i S s
tribunal which does not satisfy the criteria of independence and impartiality can

never PBe fairo.

27[2000] 1 AC 147.

28 S Trechsel and S Summers, Human Rights in Criminal Proceedings, (Oxford University Press
2006) 46.

29 ibid, 47.
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In addition to being a substantive right, the impartiality of judicial decision-making
relates to what judges do when they make and interpret laws. Cases which reach
appeal level are rarely easy cases. There are usually valid legal points to be
made on both sides, yet judges are required to reach a decision. What judges
do when faced with difficult legal problems is one of the core questions of
jurisprudence. Scholars such as Hart and Dworkin, and lawyers such as
Bingham, and the Legal Realists, considered the power of judges to decide cases
and how it arises. Central to these questions is an analysis of the indeterminacy
of law and the presence of judicial discretion. If the law is always determinate,
and judges have no discretion, a lack of impartiality is highly improbable as the
outcome of cases may flow in a deductive manner from previous law. Legal
theory must explain the role of discretion in judicial decision-making. Aspects of
legal theory concerned with judicial impartiality are considered in Chapters 2 and
3 of this thesis.

1.3 An analysis of murder and rape appeals against conviction

The Court of Appeal hears appeals against conviction and sentence from Crown

Courts. This thesis does not amakihgyfos al offerites, Co ur
but includes only murder and rape appeals against conviction. It does not
consider appeals against sentence. A total of 472 appeals against conviction,

decided between January 2006 and December 2010, are included in the sample.

This is all available murder and rape appeals against conviction decided in this

period. Table 1.1 compares data provided in the Official Statistics,*° regarding

the total number of appeals heard between 2006 and 2010, and the number of

murder and rape appeals analysed in this study.

30 Data relating to the overall workload of the Court between 2006 and 2010 taken from MOJ

6Court Statistics (Quarterly) January to March 2
www.gov.uk/government/statistics/court-statistics-quarterly-january-to-march-2014  <accessed

29 July 2016>.
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Table 1.1: Comparison of overall Court of Appeal workload and murder and rape
workload (2006-2010).

2006 | 2007 2008 2009 2010 Totals
Sampled Appeals | 120 91 66 91 104 472
Overall workload | 572 523 438 430 496 2459

Although only murder and rape appeals are analysed in this study, they
accounted for 19% of the overall conviction appeal workload of the Court in this
period. Itis not soughtto claim that this is a representative sample of all decision-
making in the Court of Appeal, and as such the results of this study are specific
to t he Courmaling in delatomn t® morder and rape appeals in this
period. Furthermore, the results should not be extrapolated to cases outside of
the Court of Appeal, as there is a selection effect. As is discussed in Chapter 5,
the offences of murder and rape were carefully chosen with the intention that the

A

Court 6 s -mblking iinsrelation to these two specific offences can be
analysed. In particular, these offences were chosen because of their character
as serious and stigmatic offences. The stakes, for the Court of Appeal, wider
society, appellants, complainants, and the deceased and their families, are
particularly high for these offences. As such, it is appropriate to consider in closer

depth t he Co ur-makiag irdreéatian soithese two specific offences.

1.4 Thesis overview

The aim of this thesis is to analyse the decision-making of the England and Wales
Court of Appeal (Criminal Division). In particular, it is sought to explore the
i mpartial ity of -makngin@ation to the offeh@es of swurdem
and rape. A selected range of variables offer an indirect measurement of the
principle of impartiality. This study seeks to provide a quantitative analysis of the
decision-making of the Court in order to make an original contribution to previous

work.
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Chapter 2 analyses the meaning of impartiality from a number of differing
perspectives. Chapter 3 explores the background and theoretical frameworks of
this study. Previous, primarily American, studies of judicial decision-making and
models of judicial behaviour are analysed in order to show what has driven the
collection for variables used in this thesis. Chapter 4 provides a critical analysis
of the Court of Appeal, including its history and powers. This includes a
comprehensive analysis of the O6unsaf
the methods employed in conducting this study. This includes principles of data
collection and explanations of the statistical analysis employed. Chapter 6
recounts fully how the individual variables were collected. This includes an
evaluation of the template which was used to collect the data, and a full
recounting of all the independent variables which were collected. Chapter 7
presents the results of the study. This includes analysis of the grounds of appeal
raised; analysis of the predictive power of each independent variable; and the
binary logistic regression analyses. Chapter 8 analyses the results of the thesis
and evaluates the strength of the evidence regarding the impartiality of the Court
of Appeal. It also evaluates how well this study has captured the principle of
impartiality, and how the limitations of the method frame the conclusions which

can be reached. Chapter 9 concludes the thesis.

1.5 Conclusion

This thesis makes an original contribution to knowledge by conducting a
guantitative analysis of the decision-making of the England and Wales Court of
Appeal (Criminal Division). This study addresses the level of confidence that
observers of the Court can have in the impartiality of the Court of Appeal. It does
this by determining whether variables collected from each case are associated
with the decision to allow or dismiss an appeal against conviction. The strength
and direction of any association found in the data are analysed, to determine what

conclusions can be drawn regarding the impartiality of the Court of Appeal.

23



Chapter 2

The Concept of Impartiality

Introduction

This chapter critically analyses the concept of impartiality, which is the normative
question addressed in this thesis. The chapter begins by discussing the
important political and constitutional role played by the judiciary; that of upholding
the rule of law. In upholding the rule of law, however, judges must also act in
accordance with it. One important component of the rule of law is impartiality.
Impartial decision-making is a central componentof t he 61 egal
decision-making. Several related conceptions of impartiality will be explored.
Firstly, this chapter offers general definitions of impartiality and what it means for
courts to be impartial, and what impartiality means in the context of this thesis.
As discussed in this chapter and in Chapter 3, the impartiality of judicial decision-
making has been explored in previous empirical legal studies in other
jurisdictions, but rarely in Britain. Aspects of the impartiality of the Court of Appeal
have been measured in this thesis by collecting data from Court judgments for
statistical analysis.

The role of impartiality in legal theory is then analysed, by considering the writing
of Lord Bingham, Hart, and Dworkin. These three writers are analysed because
they made some important contributions to the analysis of judicial decision-
making and impartiality. By highlighting the central role which impartiality plays
in legal theory, it will be shown why it is important that the impartiality of judicial
decision-making is studied. As well as being a jurisprudential concept,
impartiality is a substantive right under Article 6 of the European Convention on
Human Rights. The European Court of Human Rights has divided impartiality
into two elements: subjective and objective. The subjective aspect requires an
assessment of whether the judge was actually free of personal bias. Two issues
relating to the subjective impartiality aspect are analysed in this chapter: the

issue of (a lack of) diversity, and the psychology of decision-making.
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The objective component of impartiality within Article 6 asks whether an objective
observer would doubt the impatrtiality of the court in question, if aware of the facts.
This demonstrates the importance of appearances. The Court of Appeal
(Criminal Division) has held other parts of the criminal justice system, such as the
jury, and the trial judge, to the same standards. The objective test of impartiality
allows for quantitative analysis because it asks whether there is any reason to
doubt impartiality. It is impartiality in this objective sense which is most closely
addressed in this thesis.

2.1 The constitutional role of judges

Traditional Diceyan constitutional theory stipulated the absolute sovereignty of
Parliament to make and unmake any laws.®! A key source of the authority of
Parliament is the House of Commons, which gains its authority through its
representativeness of the electors.3? Whilst Dicey perceived the sovereignty of
Parliament as absolute, he noted that the courts play an important role in the
creation of | aw. He sai d: 0t he eaathesio
inevitably to the gradual formation by the Courts of fixed rules for decision, which

are i n e ffHe did notl think that this undermined the sovereignty of
Parl i ament , however, because O6judicial
law.34

In more modern times, it is acknowledged that the sovereignty of Parliament
cannot be absolute, and that judges play a particular role. In R (on the application
of Jackson) v Attorney General,® the Appellate Committee of the House of Lords
was asked to determine whether the Hunting Act 2004 was a valid Act of
Parliament, given that it was passed by the procedure in the Parliament Act 1949,

which itself was passed by the procedure in the Parliament Act 1911. The

31 AV Dicey, Introduction to the Study of the Law of the Constitution (8t edition, Macmillan 1915)
XXXVi.

%2 ibid, 34-5.

%3 ibid, 18.

34 ibid.

852005 UKHL 56.
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Parliament Acts allow bills to become law without the assent of the Parliamentary

House of Lords in certain circumstances.

The House decided unanimously that the 1949 Act was a valid Act of Parliament,

and as such so was the Hunting Act, despite the Parliamentary House of Lords

having not approved either Act. Lord Steyn observed that on a strictly legalist

approach the decision could mean that the government, which will usually have

a majority in the House of Commons, could make constitutional changes, such

as altering the composition of, or abolishing, the House of Lords.2® Moreover, the

Parl i ament Act 1949 oO6could also be wused
undemocr at i evhidheauld ot require thenaésent of the Parliamentary

House of Lords.®” He opined that if a government was to seek to introduce
@ppressivedlegislation, it would be the distinct role of the judiciary to determine

whether it was an action which Parliament, despite being sovereign, could not

take®® Accordingly, 6t henlylDeey sfite doatdne ofthet gi \
supremacy of Parl i ament € can now be se
Uni t ed K%® Inpadicularpitis the judiciary which checks the sovereignty

of Parliament.

Other members of the House pointed to a similar role for the judiciary. Lord Hope
sai d that 6t he courts have a part @&@o pl
l egi sl ati v e&®lsno vpearretiigcnutl yadr., 6the rule of |
theul ti mate controlling factor “bBarowdssi ch o
Hale referred to the courts treating with suspicion any attempt by Parliament to

6subvert th* rule of | awb.

%i bid, [101]. See also, Lord Steyn, O6Democracy, t
EHRLR 243.

87 ibid, [102].

38 ibid.

39 jbid.

40 ibid, [107].

4L ibid.

42 ibid, [159].
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In other cases the judiciary have expressed their role in enforcing the rule of law.
In A v Secretary of State for the Home Department** Lor d Bi ngham s a
function of independent judges to interpret and apply the law is universally
recognised as a cardinal of a modern democratic state, a cornerstone of the rule
of | aw*InR wHerkefeily.Road Magistrates ex parte Bennett*® the House
of Lords accepted that part of the judici
to refuse to countenance behaviour that threatens either basic human rights or
t he r ul é° Fiodlly, theaGmurt. of Appeal in R v Mullen*” stressed the
6conshleveir gaittttached to the Courtds role in

of the rule of law which occurred in that case.®

The judiciaryds role in enforcing the rul
appeals, and particularly pertinent to criminal appeals for the most serious
offences. This is because it is in the enforcement of the criminal law that the
coercive power of the State is particularly evident. In murder and rape appeals,
the stakes are particularly high given the extensive loss of liberty which usually
follows if convicted of either of these offences. As is discussed in Chapter 4, the
specific role of the Court of Appeal is to seek to correct miscarriages of justice, in
the sense of the conviction of the innocent, and to uphold the rule of law.*° As the
Court has this important role, it is essential that it acts in accordance with it itself.
As is now explained, the impartiality of judicial decision-making is a core element

of the rule of law.

2.2 The rule of law paradigm and the legal model
Geyh referred to there being a o6rule of

making of judges.®® T h e p a r feadureg compétent, honest, impartial, and

432004 UKHL 56.

44 ibid, [42].

45[1994] 1 AC 42.

46 ibid, 62.

4711999] 2 Cr App R 143.

48 ibid, 156-7.

“See JR Spencer, O6Quashing Convictions for Procec
50 CG Geyh, Courting Peril: The Political Transformation of the American Judiciary (Oxford

University Press 2016) 2.
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independent judges who interpret and apply the rules € by bracketing out
extralegal influences from within and without, and following the law on a case-by-

case basis6® The legal model, similarly,posi t s t hat o6j udges

dec

the systematic application of e ¥ fTlleesen a |

sources of authority are the rules, standards, and principles embodied in statute

and case law.>*Judges r el y up o rnconstrtuctiops, ar penhaps a s

of

sense of the purpose underlying tPke&estat u

legal model is in conflict with behavioural and attitudinal models, which argue,
owing to the indeterminacy of law, that judges can and do seek to achieve their

policy goals. For behaviouralists and attitudinalists, the legal model serves to

O[ratié®@Bauisé$ decisions and to cloak

making pYtocessbo.

As discussed further in Chapter 3, the alternative models to the legal model, such
as the behavioural or the attitudinal, developed following the American Legal
Realism movement. The American Legal Realists sought to debunk a version of
the legal model, which they called formalism or functionalism. During the

t h

6formal i st er aob, said to exi st i n Ameri c

was thought that judging was mechanical or syllogistic, and legal rules were
determinate.® The Realists doubted that legal rules determined legal
outcomes.>” However, as Leiter discussed, the Legal Realist version of formalism
was rather O6vulgardé6 and few schol ars
law operated syllogistically.>® As is discussed below, Ronald Dworkin offered a
view that the law, which he conceived as including moral principles, was

determinate, but he was not a vulgar formalist who viewed law as mechanical.

51 ibid, 16.

2FBCr oss, O6Decisionmaking in the US Circuit
53 ibid.

54 ibid, 1463.

55 JA Segal and HJ Spaeth, The Supreme Court and the Attitudinal Model Revisited (Cambridge
University Press 2002) 53.

%6 See BZ Tamanaha, Beyond the Formalist / Realist Divide: The Role of Politics in Judging
(Princeton University Press 2009) 1.

57 Explored in Chapter 3 of this thesis.

wer ¢

Court

%See B Leiter, O6Legal Formalism and Legal Reali st
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The ELS community has been accused of treating the legal model as meaning
the same thing as vulgar formalism. Smith, for instance, argued that Segal and
S p a e tThe&spreme Court and the Attitudinal Model®® used vulgar formalism
as a straw man version of the legal model.®° Smithar gued t hat Dwor ki r
of formalism, which rejects mechanical jurisprudence but claims to limit the
amount of decision-making discretion judges have, would be a more robust target
against the attitudinal model.®* The legal model, therefore, is not vulgar formalism
but posits that judicial discretion is in some way constrained by legal materials,
and maintains that 6 pol i ti cally motivated judicial

precedent or reason, areincomp at i bl e wi th % he | egal mo d

A definition of the legal model in the context of UK courts has recently been
offered by Arvind and Stirton,®® They argued that:

&ourts typically operate through relatively open-textured concepts,
such as @r e as Whilstthdésecoreepts are ndt capable of
precise definition and hence give the judiciary some flexibility in
deploying them in deciding cases, their application in a given case is
nevertheless guided by precedent, which constrains the ability of
judges to simply decide cases in accordance with their ideological
prefer®nceso.

A test of the legal model, therefore, is how constrained the judges are by
precedent and other legal rules. The legal model cannot be dismissed by pointing
out that judges exercise discretion, and so the law is not determinate. This is
because the legal model can still operate when the law is indeterminate if the

judges are constrained or guided by existing law, or the intention behind the law.

59 Segal and Spaeth (n 55 above).

00See R Smith, éSymposium: The Supreme Court and
Courts Newsletter 8. In The Supreme Court and the Attitudinal Model Revisited (n 55 above) they

do consider the implications of Dworki n and ¢épostrealist formalistso.
61 ibid.

2FBCross, OPol itical Science and the New Legal Real
l gnoranced6 (1998) 92 Nw U L Rev 251, 263.

6 TT ArvindandL St irton, O6Legal |l deol ogy, Legal Doctrin
418.

64 ibid, 422.
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The Court of Appeal o p er adsdiscussetiie Chapten s af e
4, i s drexGdapemdd concept. A measure is u
certain rules operate with  t he &6 uns af e toperatesets doristrainarnd i f
guide the operation ofthej udges 6 di scr et i @amodelnwotlche wa
suggest. These measures include how strongly the presence / absence of errors
is correlated with outcomes, and how strongly Criminal Cases Review
Commission (CCRC) appeals are correlated with outcomes. If these measures
do constrain judicial discretion, a key question addressed in this thesis is whether
there remains room for factual and demographic variables to have an association

with the outcome of appeals and what this means for the impartiality of the Court.

Accordingto Geyh,t he oO6r ul e of idthewrogess ofemdiog imthe i s
United States, because social science research (especially ELS) has
demonstrated a relationship between judicial decision-making and a range of
factors, including extra-legal factors.®® In the UK, in contrast, there does not
appear to be such an erosion of the rule of law paradigm. Thomas argued that
t his i s d-an&renthed reductanee ¢olacknowledge that the judiciary has
pol i tical ©®sRolpmsonfpointed to the lack of a written constitution in
Britain (and the presence of one in the US) as being a reason for the difficulty in
exploring the political significance of the British judiciary.®” It is easier to
categorise a judicial opinion as being in a particular political direction when the
judgment is based upon an assessment of a single document which uses political

language and confers political rights.®2

Gri ff i t*hobhew molities dffects the decision-making of the senior British
judiciary is one important exception to

conception of Opublic interestoStat@lave er ns

65 See Geyh (n 50) at 80, and especially Chapter 3.

66 C Thomas, Judicial Diversity in the United Kingdom and Other Jurisdictions (Commission for

Judicial Appointments 2005) 21.

6%"DRobertson, o6Judicial |l deol ogy in the House of |
Pol Sci 1, 7.

68 ibid.

69 JAG Griffith, The Politics of the Judiciary (5™ edition, Fontana 1997).
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and order; and the judges 6 vi ews on the soci al dnd po
He argued that the senior judiciary cannot be politically neutral because they are

required to make political choices.”* Moreover, owing to the particular senior

position which judges hold in society, their interpretation of where the public

interest lies is typically conservative.”” Gr i f fi t hés study is not
to American attitudinal studies which have documented the impact of judicial

politics on American judging, leading to the erosion of t he &6rul e of
This is because his work was not a systematic quantitative study, but was

doctrinal in nature and focused upon particular cases which he felt indicated the
judiciaryds polAccordinghg Gr i ht i taich tid notidad to

a sustained development of quantitative empirical judicial studies in Britain.”3

As there is no sustained culture of judicial studies in Britain, it is unclear how
much relevance American studies, and especially the models based upon them,
will have to judicial decision-making in the UK. As such, this thesis does not test
directly whether any model of judicial decision-making explains the decisions of
the Court. It instead explores in a broad manner one central tenant of the rule of
law paradigm: impartiality. As there is an absence of evidence to the contrary, it
is assumed in this thesis that the Court did decide in accordance with the legal
model, and did act impartially. Any allegation of a lack of impartiality is a serious
allegation to level against the judiciary. Accordingly, strong evidence would be
needed to justify any claim that the Court lacked impatrtiality. This thesis seeks
to explore whether there is sufficient evidence to question the appearance of the
C o u r img@adiality, by utilising variables from a range of models of judicial

decision-making.

70 ibid, 297.

1 ibid, 336.

72 ibid.

73 See Thomas (n 66) at 21.
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2.3 What is impartiality?

Gar n @ictibreary of Legal Usage def i nes o6i mpartial 6 as |
6f &i6rF@.i r 6 has a number of other synonym
di spassionat®Theosshej exdjievet ibves describe |j
personal stake or bias in an outcome and who apply the proper standards without

i mpr oper i‘nfipariakynceull bedconsidered as expressing a general

concern with fairness and equality between the parties to litigation. This study

seeks to provide a partial test of impartiality by exploring whether a range of

variables are associated with particular outcomes.

Lucy argued that the requirement of impartiality could have somewhat negative
connotations.””Few woul d consider being 6di spass.]
positive characteristics in most walks of life. Moreover, judges should not be
dispassionate or disinterested about their role of achieving the ends of justice.

As Griffthnoted,] udges o6f r e giuardnspebkyi asanpep with weighty,

even passionate views of the nature of society and the content of | aws 0,
do not appear wedded to a 6’8 tmpartialityf i ed o6
therefore, must mean something specific in the decision-making process when it

relates to the requirement that judges are impatrtial.

Lucy argued that in an adjudicative setting, impartiality relates to the judges being
impartial as to the outcome, meaning that outcomes are produced regardless of
the needs and status of the parties.” Moreover, to be impartial, decisions must
Opay no heed to ¢gasof odi ppesent sdleeand o
same degr ee ofhinadditisntabeirey mpartial as to outcomes, in an
adjudicative setting procedural impartiality is required.8® Thi s highligh
property of the rules and practices that constitute many decision-making

7“BAGarner,Gar ner 6 s Di ct i on 43 gd, Qxford Unéversity Predss2ald)el28.

75 ibid, 351.

76 ibid.

"WLucy, 6The Possibility ofl4bmpartialityd (2005)
78 JAG Griffith, The Politics of the Judiciary (5™ edition, Fontana 1997) 284.

7 Lucy (n 77) 8.

80 jhid.

81 ibid, 11.
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pr oc e ¥P®cedutal impartiality 6r equi res some | imitat.i

consideration relevant in judicial decision-ma k i #ig @articular, to be impartial,

6adjudicative outcomes are areivédodat

The requirement that outcomes are arrived at by reference to the applicable law,
Lucy argued, Opr ot enpartiality becadise phese faabots sesve to
excl ude 8 dhishneeans bhat o6éoutcomes ought not
judicial empathy with the values, prejudices, principles and conceits of
heterosexual, white upper 8 Sichdacbdneeptionof s s
impartiality permits some analysis of whether this does accord with the actual
decision-making of judges in Courts. As will be explored in Chapters 3, 5 and 6,
impartiality has been measured by determining whether certain factors are

predictors of the outcome of appeals against conviction.

The judiciary, unlike Parliamentarians in the House of Commons, do not face
election and so their legitimacy must emanate elsewhere. The belief that the
British judiciary produces high quality and impartial decisions provides it with

legitimacy. | n T §’ 1984 study of the role of legitimacy in ensuring compliance

with the | aw, he cl ai med that o6those who

|l egiti macy are more |ikely t o®Thibfiadingis h e
in contrast with a common assumption at the time that people are motivated to
obey the law due to instrumental concerns, such as the threat or the deliverance
of sanctions.® Tyl er 6s research since 1984 has
instrumental factors cause compliance with the law.°® He found that if people
perceive processes as being fair they see it as legitimate regardless of what the

outcome of the case was.®? Thus, if a law or authority is seen as being

82 ibid.

83 ibid, 23.

84 ibid.

85 ibid, 24.

86 ibid.

87 TR Tyler, Why People Obey the Law, (2™ ed, Princeton University Press 2006).
88 ibid, 57.

89 jbid, 21.

90 ibid, 269-288.

91 ibid, 101.
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procedurally fair there is greater compliance and acceptance. The perception of
impartiality, which was measured by asking respondents whether the officials

they dealt with acted improperly or dishonestly, whether they lied, or whether they
treated the respondent badly because of their age, sex, race or nationality,
showed a link with whether the respondents saw the official as being procedurally

just, and so worthy of being obeyed.®? As Tylersaid, 6t he el ement s of
justice most directly linked to decision-making are judgments about the neutrality

of the decision-makingproc e d &r e . 0

Later research by Casper, Tyler and Fisher showed that those charged with
serious crimes consider that the procedural fairness of the proceedings is linked
to how satisfied they are with the process.** Research by Sunshine and Tyler
showed that people were more likely to obey the police if they viewed them as
behaving fairly and as having legitimacy.®®> A study by Paternoster and his
colleagues showed that recidivism rates in spousal assault cases were lower if
the accused believed he was treated fairly by the police.%® Thus, given the Court
of Appeal 6s role in reviewing the outcon
especially important that the Court fulfils that role with impatrtiality, if it is to present

an image of legitimacy.

Ty | e searsh waseconcerned with how a government can best achieve general
compliance with its laws. This is a different focus from this thesis, as the Court
of Appeal does not demand general compliance from the public, or even if it does,
its reach is minimal. However, Tyl erds research on th
is relevant because the Court of Appeal sits atop the criminal justice system,
which does demand general compliance. The importance of impartiality in
relation to legitimacy is that a court lacking in impartiality cannot be legitimate. If
a court |l acks |l egitimacy, it does not mat

92 ibid, 128-130.

9 ibid, 137.

94 JD Casper, TR TylerandBFi sher, OProcedur alesXd®utlioBe )i n 2Re1 d
Socb6y48Re v

9% J Sunshineand TRTyl er 6The Role of Procedural Justice
forthePol i ced (2003) (37pl13Law and Socdy Rev
% R Paternoster, R Bachman, RBrameand LW S her man, 6Do Fair Procedures

of Procedural Justice on Spouse Assau (1 8 97) 31 Lawi63& Socdy Rev
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way, the legitimacy of the court is a question which comes before the question of
how well the court performs in fulfilling its functions. It is this prior question which

i s addressed in this thesis: the Court

2.4 Judicial discretion and impartiality
In his 2006 Maccabean Lecture,®” Lord Bingham said that the traditional view of

judging, which he said was only partly true, was that judges should not be

of

motivated by 6extr a¥f dfothey wetep this iwdiddr zet i on s

incompatible with impartial decision-making. These extraneous considerations

may be the O6prejudice or predilection of

of the judge, whether conservative,® |i
The traditional view of judging saw judicial decision-making as being narrowly
concerned with deducing outcomes from legal logic.1%° This view therefore holds

that judges do not make law, but only declare it.1%

Lord Bingham argued that modern judges reject this interpretation of the role of
the judge. He said most judges acknowledge that gudges do make law, and
regards it as an entirely proper judicial function, provided it is exercised within
cert ai A% Most mdgéssa@ said to subscribe to this understanding of the
judici al r o | eaditbbralfapproaah is éadidalyy indomsistent with the
subjective expe®Theykoow, hesaid:j udge s 6.

d'hat the cases which come before them do not in the main turn on
sections of statutes which are cl ear
and the higher the Court the more right they are, that decisions involve

i ssues d% policyo.

97 Available from www.law.cf.ac.uk/newsandevents/transcripts/271005.pdf <accessed 8
November 2015>.

%8 ibid, 28.

9 ibid.

100 jbid, 44.

101 See T Bingham, The Business of Judging: Selected Essays and Speeches (Oxford University
Press 2000) 25.

102 jhid, 27.

103 jbid, 28.

104 jbid, 28.
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Thus, according to Bingham, judges accept that in cases which reach court there
will be arguments of some strength available to both sides. If there were not
arguments available to both sides the litigation would never happen, as one side
would concede, or settle, or not commence proceedings. The fact that access to
the senior judiciary often requires some kind of permission process, where
another judge or body determines whether there is legal merit, further

demonstrates that there will usually be arguments on both sides.1%

Lord Bingham argued that judicial discretion appears when the application of the

law does not determine the issue, and so the resolution of
upon the individual judgebds assessment [
i ndi vi d#%®ldges hasend discretion when determining issues of fact or

of law, but when having made such findings he or she has to choose between

different courses of action, for instance, to allow or to dismiss an appeal against

conviction, a discretion is exercised.107

7

The exercise orpresenceof di screti on can a%Disereion 6 s | i
is troubling for the criminal justice system because it potentially allows its agents

to 6engage in discriminatory activities
wi th kin the Court of Appeal, this might include, for instance, judges orientated

towards crime control quashing fewer convictions; or more liberal judges
guashing more convictions. As Wendel S a
must take a position on the existence of judicial discretion and the problem of

| egal i nt'r Both edartaand Dworkin sought to explain how judicial

preferences are excluded from the decision-making processes in their

This is seen in the o6l eaved process to the Cour
and 6admissibilityd process of the European Court
106 Bingham (n 101 above) 36.

107 jbid.

108 DJ Galligan, Discretionary Powers: A Legal Study of Official Discretion (Clarendon 1990) 1.

109 | Gelsthorpe and N Padfield (eds) Exercising Discretion: Decision-making in the Criminal

Justice System and Beyond (Willian Publishing 2003) 2.

mwBwendel 6l mpartiality in Judicial Ethics: A Ju
LJ Ethics & Pub Poldy 305, 307.
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theories.!!! Their theories regarding the nature of law placed some importance

on adjudication and how judges decide what the law is, or what it ought to be.

Hart sought to limit the possibility of judicial discretion by arguing that law is a rule

governed system, and the outcomes of litigation or disputes will usually be
determined by following precedent or statutes.''> However, Hart, like Dworkin,

was nootsia iop st who hebeverhim meéckanidéal decision-making.

He argued that at times judicial decision-making requires the exercise of
discretionwhen cases f al |-t ext hiheardlet'th #Hartéamgped n

t hat t her e ar e mwaherg gebetal expressions aaseeciedrly
applicable, such as a motor-car is clearly a vehicle.11® If a question was raised as

to whether a car was permitted to enter
vehicles all owedd, the |j,batause avaoisidedrlydn ave
vehicle. However, it would be more difficult to decide whether an electric toy car

is also a vehicle under such a rule. If a dispute arose as to whether this was a
vehicle, Owe confront the | stheugeestiomhy st al
choosing between the competing intéfests
Such a case would be a hard case, and the decision-maker would have to make

a choice, or exercise discretion or judgment,and t he judgeds ansuv
legislative in nature, to the extent that once the decision is made there would then

be governing precedent constituting a new rule.

Accordingto Hart,thi s di scretion exists only at t
the rul e. It i s ountldy twhhaetn itth ei sl apwo soésriubnl se
occur as it is only here where judges exercise discretion.'!” For Hart, this

Openumbradé is small and is a naturad con

111 See O Raban, Modern Legal Theory and Judicial Impartiality (Glasshouse Press 2003) 2.

2What Hart me a @and hdwyheyaare ddentiflecebdy t he o6r ul e is;mbét r e c o ¢
relevant to the present discussion.

13see GR Carrio 6Professor Dworkinds Views on Leg
114 HLA Hart, The Concept of Law, (3 ed, Oxford University Press 2012).

115 ibid, 129.

116 jbid.

117 ibid, 130.
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the way that society develops. New scenarios may arise which were never

considered by Parliament at the time they enacted a rule.

H a r thawry of law as being characterised by rules which are largely determinate
can be disputed by challengingt he si ze of tHarecouddpewrangnbr a 6
to say that judicial discretion exists only at the limits of legal rules. It may instead
infect the whole of the law. This is the view of some adherents of Critical Legal
Studies, such as Duncan Kennedy who argued that many of the decisions
(primarily American) judges reach are ideological in nature.''® The Legal Realist
position is similar. American Legal Realism is important to this thesis, and

evaluated further in Chapter 3.

In Taking Rights Seriously, Ronald Dworkin sought to explain how judicial
preferences are excluded from the decision-making process by denying that

judges exercise strong discretion.''® Instead, even in hard cases, one party will

have arighttowin, and the judges have a duty to
partiesare,nott o i nvent new r i.g°Nudges doé¢hisbecasigei ct i Vv ¢
is not only legal rules, but also principles which provide citizens with legal rights.
Principles, according to Dworkin, are standardst o be observed as a
of justice, or fairness or “sAsmaed abbve,er di
Dworkin was in some ways a formalist, as he believed that judges do not exercise

strong discretion. However, he did not believe that law was mechanical or rule
governed. Rather,t he position of the judge was cCe
to discover the answer to a legal question by constructing a theory which best fits

and justifies the law.

118 D Kennedy, A Critique of Adjudication: fin de siécle (Harvard University Press 1997).
119 R Dworkin, Taking Rights Seriously (Duckworth & Co 1977).

120 jbid, 81.

121 jbid, 22.
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To demonstrate this, Dworkin inventedj udge Her cul es: 0a

| awy

skill, learning, .3 Hispurpasevas ta dechonstratelhove an 6

judge would determine what legal principles require in hard cases. Dworkin said

t hat Her cul es woul d 6constr umannertdses e t |

phil osophical referee woul d @dnmabardrcase
where rules or principles point in different directions, 6 Her cul es mu
remaining constitutional rules and settled practices under these rules to see
which of these two theories provides a smoother fit with the constitutional scheme
as awho | B*®workin acknowledged ¢ ma ny o f s Heeisionsiaboatdegal
rights depend upon judgments of political theory that might be made differently
by different |j udg e ¥ Unlike Harhwho argubdlthatdéaw ean
run out due to the open-texture of rules, Dworkin believed that principles also

formed part of the law, and these cannot run out.

Dworkin argued that there is no room for partiality in his theory because the
determination of which principles apply is not t he | uowry eedssnal
convictions, and must not be based upon policy, but must be based upon his or
her attempt to determine what the law requires. This cannot be attributed to
Hercul esds per s dutdol his attempt itoc determines what the
communityo6s const it ut i anditsfitwiththedlegal oules.'t®
Decision-making is therefore not based on policy, but on judges determining
principles. In Lawds BEfbpnviorreki n expl ains his
integrityo. Dwor kin argued t haitingahigh
outcome O6follows from the best inter
about s*aAtcarding sodworkin, there will be one right answer to this

question.

122 jbid, 105.

123 jbid.

124 ibid, 106.

125 jbid, 123.

126 jbid, 126

127 R Dworkin, L a w0 s  HEHmapard Umiversity Press 1986) 253.
128 jbid, 87.
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Law as integrity requires a judge deciding a hard case to think of himself as an
daut hor i n t he - @ahWbludgesadnfearlEerocasesonmay not have
answered the exact same question as him, but earlier judges will have left
precedent which orbit the question in his case. He must then use his own
judgment to make the story (the law) as good as it can be as a cohesive whole.**°
Since the judge is required to interpret the law in the manner of a chain novelist,
eventually the wealth of legal materials will become so great that there is only
one right legal answer available.

The proposition that there is one right answer to every novel legal question is
attractive because it means that partiality is impossible. Dworkin explains that
the judge trying to reach the right answer which fits and presents law in its best
light, will need to draw upon his or her own conceptions of justice and political
morality.** | f t hese conceptions are o6righ
answer as to what decision should be reached. The difficulty is that Dworkin
permits judges to use their own conceptions of justice and morality if it produces
the @orrectéanswer. Indeed, the decision-making process is a political exercise,
with which other judges or citizens may disagree.'® This does not appear
satisfactory, because, as Raban stated, who cares that these personal opinions

are somehow Acorrecto if wed al |l hol d

For Dworkin, the question is not whether the right answer is the result of the
personal opinions of judges, as Dworkin accepts they are, but whether that

coni

opinion is right.13* But, as Posner argued, 6i nt er esting6 mor al

tautol ogi cal ones such as Okilling

7

129 jbid, 238-9.

130 jbid, 239.

131 Dworkin, L a w6 s  EHagvard Umiversity Press 1986) 239. See also Dworkin Taking Rights
Seriously (Duckworth & Co, 1977) 127.

132 Dworkin, Taking Rights Seriously (n 131) 126-8.

133 See O Raban, Modern Legal Theory and Judicial Impartiality (Glasshouse Press 2003) 82.
134 jbid, 80.
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6relative to the mor al .3 Dhdremay thereforedenpar t i c

BBRAPosner, O6The Probl ematics ®&f(111)¢7) HaivlL Reav @637, e g a |
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6correctd conceptions of pol itical mor a
Dworkinds thesis says | ittl e abnakingbu he d:i
appears to invite judges to decide cases based on their personal predilections.

Hart 6s and Dworkinds theories concern the
to judges in hard cases. I't may be obser
judges decide cases may be compatidsl e wi
hard judicial discretion. Dworkin sought to argue that judges do not exercise

discretion in this sense, as the law (broadly defined to also include principles)

was determinate. It is clear, however, that Dworkin in no way proposed a theory

of legal formalism in which it is legal rules which were determinate. As will be
discussed in Chapter 3, the American Legal Realists also explored the level of

discretion available to judges. In Chapter 4,the 6 u n s a f ewillye anayset 6

in order to explore the level of discretion judges in the Court of Appeal have. The
dunsafety test o ap p e-textused @ncepta whiclh mvitésar |y
discretion. However, closer analysis shows that the discretion in the operation of

the test is constrained by rules. In Chapter 8 is it discussed whether any of these

theories of judicial decision-making appear to be well reflected in the sample of

appeals studied in this thesis.

2.5 Independence and impartiality

Article 6 of the European Convention on Human Rights (ECHR) provides that:

6ln the determination é of any cri mina
to a fair and public hearing within a reasonable time by an independent
and i mparti al tri bunal established by

Impartiality appears to mean something separate to independence.
Independence relates specifically to the relationship between courts and the
executive, whilst impartiality relates to how decisions are reached. In Findlay v

United Kingdom,*3® Mr Findlay alleged in the European Court of Human Rights

136 Findlay v United Kingdom (1997) 24 EHRR 221.
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that his Article 6 rights were breached because his trial by court-martial was not
an independent or an impartial tribunal.*®* In considering whether the court-
mar ti al was Oindependent d t he i6Geraliatto
the manner of the appointment of its members and their terms of office; the
existence of guarantees against outside pressures and the appearance of
independence.'®® This has its origins from an earlier case decided by the
European Court of Human Rights, Le Compte v Belgium.'*° In that case the Court
said that the term o6tribunaldé is onl
of independence which requires, in particular, independence from the executive
and independence from the parties to the case.'#° The Court in Findlay explained
that there are two aspects to impartiality for the purposes of Article 6. There is a
subjective and an objective aspect. The subjective aspect is that the judges of
the court should in fact be free of personal prejudice or biases. The objective
aspect is that there must be sufficient guarantees from an objective viewpoint

Gufficient to exclude any legitimate doubt as t o a | a¥k of

In Findlay the Court found that due to the position of a senior member of the court-
martial T t he &6 c on ¢ e i iblacged mdependence and impartiality. The
convening officer was the most senior officer involved in the case and it was his

role to select the other members of the court-martial, and confirm the result, and

y

ai d

war

mp a

he had a role in the prosecution of the of f ence. Accordingl

mi sgivings about the independence and i

obj ect i veSingehs tightfto aa ohdependent and impartial tribunal
was breached it was not necessary to consider the other claims under Article 6.
By stating that the misgivings were objectively justified the Court was not stating
that the court-martial lacked independence or that the members lacked actual

impartiality. It meant that from an objective viewpoint there were legitimate

grounds to question the Courtés imparti al

137 ibid, [68].

138 ibid, [73].

139 | e Compte v Belgium (1982) 4 EHRR 1.
140 jbid, [55]

141 Findlay, (n 136) at [73]

142 jbid, [80].
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It may be challenged whether there is any difference between the concepts of
independence and impartiality. Trechsel and Summers are inclined to think that

there is little difference between the two.*® Independence and impartiality are

related because each depends upon the other. The independence of courts
provides the conditions for judges to decide cases impartially. Independence
dconcerns t he relationship of t he deci
|l mpartiality oO6refers to what goes on, ar
deci si onA* Imelatierrtdthe Article 6 requirement of independence in the

sense of the constitutional position of the Court of Appeal, little else will be said

in this thesis. There is no challenge to the institutional independence of the Court

of Appeal. This thesis is concerned wit
on in the mind of the decision makero.

2.6.1 The problematics of subjective impartiality

In Findlay, referenced above, the European Court of Human Rights referred to

there being two aspects of impartiality: a subjective aspect and an objective
aspect.'#8 The court facing challenge would need to pass both aspects. The
subjective aspect of impartiality means that the judges themselves must in fact

be free of personal bias. In Incal v Turkey!4’ the European Court of Human Rights
found that Mr Incal és trial before a Nat
rights as it was not independent or impartial. In concluding that Article 6 was
breached the Court said O0the [subjective
the personal <conviction of &% PphaCduitdidul ar
not consider whether the judge in Incal was subjectively impartial, but instead

focused upon the objective impartiality test.24® The Court found that there was

objective justification for Incalds misgil

143 S Trechsel and S Summers, Human Rights in Criminal Proceedings, (Oxford University Press

2006) 49.

144 M Kirby, 6Judicial Recusal: Di fferentli at magp edruddd rcad
(2015) 4 Brit J of American LS, 1, 1.

145 ibid.

146 Findlay v United Kingdom (1997) 24 EHRR 221 [73].

147 Incal v Turkey (22678/93, 09/06/1998, Grand Chamber).
148 ibid, [65].

149 jbid.
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The principle that judges are subjectively impartial is problematic. As a collective,
the issue of a lack of diversity raises concerns about whether judges can be
impartial. At the individual level, it is problematic to suppose that any individual
can be truly impatrtial, as, like all other human beings, judges have personal and
political opinions which may determine how they view the world. Psychological
research has suggested that all human decision-making is subject to bias and
heuristics.'*® This research has been applied to judges and demonstrates that
judges do not appear to be immune to them.*®! The problematics of a lack of
diversity, and the question of the psychology of decision-making, are analysed in

the following sections.

2.6.2 The problematic of diversity

As Thomas says, lack of diversity raises issues of legitimacy and impartiality.1>2
There are three potential threats to legitimacy which could be caused by the lack
of diversity within the judiciary. Firstly, the homogenous character of the judges
could be a symptom of a lack of equal opportunities for lawyers to be elevated to
the judiciary. This focuses upon the difficulty faced by individuals to progress.
Secondly, the lack of diversity may damage the perceived democratic legitimacy
of the judiciary because it is not reflective of the demographic make-up of society.
Thirdly, the |l ack of diversity may

missing from the judiciary.52

It is undeniable that the higher judiciary (in particular) is not diverse. As of April
2015, 19% (21 out of 106) of High Court judges were female.*>* 21% (8 out of 38)

Court of Appeal judges were female.'®® There has only ever been one female

150 D Kahneman, Thinking, Fast and Slow, (Penguin 2011). See also A Banforado, Unfair: The
New Science of Criminal Injustice (Crown Publishers 2015).

151 C Guthrie, JJ Rachlinskiand AJWi st ri ch, o011 nsi d2901)(86kCorhell 4 Rev
777.

152 C Thomas, Judicial Diversity in the United Kingdom and Other Jurisdictions: A Review of
Research, Policies and Practices (Commission for Judicial Appointments 2005) 62-3.

153 jbid.

154 Data published by the Ministry of Justice, available from < https://www.judiciary.gov.uk/about-
the-judiciary/who-are-the-judiciary/diversity/judicial-diversity-statistics-2015/>  <accessed 6
September 2016>.

155 jbid.
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judge of the Court of the House of Lords / UK Supreme Court. Overall, as of April
2015, 25% of all judges were female, but the majority of these posts were in the
relatively junior judiciary i recorders, circuit judges and district judges.'*® 159 out
of 2686 (5.9%) of judges who declared their ethnicity declared it to be black or
ethnic minority; three of those were High Court judges and the rest were of lower
ranks.*®” There was only one High Court judge whose former profession was not
a barrister.*®® Judges from non-barrister professions were more likely to be
appointed as district judges, but promotion to the Court of Appeal appears the
reserve of former High Court judges. None of the current Court of Appeal judges
were previously district judges.®® This suggests that the primary route to the
senior judiciary, via the High Court, remains the preserve of white,
disproportionately male, former barristers.

As discussed above, the traditional view is that when a judge, or judges, preside
over a case they ought to ignore their personal opinions and seek to decide
according to the law. On this view, it should not matter in relation to outcomes or
the direction of the law that the judiciary is lacking in diversity. This is because
the different way that different judges see the world, if there is a difference, should
be forgotten when they come to decide a case and the judges should seek to
apply the law. Rackley rejected the notion that judges can forget or ignore their
personal opinions when deciding cases.'%° This is because:

d here are times when all judges must do more than simply follow the

rul es, when the r ul eldortheerercisewotsonge o r
di scretion €é in all/l such cases &
sense of justice, to an understanding of the judicial function and the

purpose of | aw and ®he |ike for a

156 Judicial Office Statistics Bulletin, Judicial Diversity Statistics, (Judicial Office, 2015) figure 1.
157 ibid, figure 4.

158 jbid, figure 7.

159 See judicial biographies <https://www.judiciary.gov.uk/you-and-the-judiciary/going-to-
court/court-of-appeal-home/coa-biogs/> <accessed 20 November 2015>.

160 E Rackley, Women, Judging and the Judiciary: From Difference to Diversity (Routledge 2013)
130.

161 jbid, 131.
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Since at times judges can no longer follow rules and must turn to her or his sense

of justice, whott hfeolj luadwse 1 Bhstisadcause difedent

judges may have different personalities and philosophies and so will see the
world differently. Si n c etbé dntrelylimpavtiales s o r
they need some basis upon which to reach a decision. She arguedt h at Ot he
di fferent | ives and experiences of women
the attitudes, v al% Sircetkenchnngt gnoe these valieg e s 0 .
and be impartial, these different perspectives will lead to different understanding

and interpretation of the law.1%4

The 2013/14 Crime Survey for England and Wales included analysis of the levels
of confidence respondents held in the criminal justice system.'%> &onfidenced
was measured by confidence in effectiveness and confidence in fairness.%6 64%
of respondents indicated that they thought the system was fair, whilst only 48%
thought it was effective.’®’ The Survey question most approximate with
i mpart i athe trigninalwjastice system discriminates against particular
groups or individualséi 37% of respondents agreed.®® This may be considered
a relatively high percentage of respondents believing that the system was

discriminatory.

This finding is potentially corroborated by the European Social Survey which
placed the United Kingdom approximately mid-table in the question of how often
respondents believed that Othe courts ma
available e v i d e!%¥ @he &K scored higher than countries such as France,

Spain, and the Czech Republic, but not as well as countries such as Germany,

162 jbid, 132. (Emphasis original).

163 jbid148.

164 jbid.

165 See K Jansson, Public Confidence in the Criminal Justice System: Findings from the Crime
Survey for England and Wales 2013/14 (Ministry of Justice 2015).

166 jbid, 2.

167 ibid, 3.

168 jbid, 4.

169 3 Jackson et al, European Social Survey: Trust in Justice Topline Results from Round 5 of
the European Social Survey (European Social Survey 2011) 9.
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Sweden, and Switzerland. It is not known whether the lack of diversity in the
British judiciary was what led to the lower ranking of the British courts, but it is

one potentially explanatory factor.

A study of user experience of several British tribunals conducted by Genn, Lever,
and Gray on behalf of what was the Department for Constitutional Affairs posited
a relationship between the composition of tribunals and perceptions of
fairness.’’® They found that users from ethnic minorities were less likely to
perceive unfairness when the tribunal was composed of mixed ethnicities.’*
White tribunal users, in contrast, were slightly more likely to perceive unfairness
when the tribunal was of mixed ethnicity.1’? This may suggest that the key to
understanding the problematic of diversity in relation to democratic legitimacy is
that users of tribunals / courts want the bench to reflect themselves. This is a
problem for the higher judiciary in Britain, because of its distinct lack of reflection

of broader society.

It may be argued that the lack of diversity in the judiciary means that judges do
not decide cases in a truly impartial manner, but in a particular (white, male, etc.)
version of impartiality. The Feminist Judgments Project,'’3 in which academics
wrote alternative feminist judgments, suggested that female judges, or feminist
female judges,'’* could decide cases differently. The Project wrote additional
judgments for 23 cases decided by the House of Lords in a wide range of
administrative areas. Nine of the judgments dissented on the outcome, and two
of these would have turned a 3:2 splitinto a 3:3 draw.’® The remaining judgments
would have reached the same conclusions but for different reasons. The

0judgments illustrate powerfully how, ev

170 H Genn, B Lever and L Gray, Tribunals for Diverse Users: DCA Research Series No1/2006
(DCA 2006) 226.

171 ibid.

172 jbid.

173 C McGlynn, R Hunter and E Rackley (eds) Feminist Judgments From Theory to Practice (Hart
Publishing 2010).

174 ibid, 6. (Emphasis original).

175 ibid, 10.
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Court, cases could have been ¥bclhisnughted an
suggest that the lack of diversity in the judiciary means that as a collective it may

not reflect the views of wider society.

Whether female judges do decide cases differently is an empirical question. The
evidence is mixed as to whether female judges do decide cases differently to
male judges. One example of this occurring is in the Supreme Court case of
Radmacher v Granatino.’” In this case, concerning the weight which should be
given to prenuptial agreements, Lady Hale noted the gender issue in the case
and so wrote a partly dissenting separate judgment.!’”® In the United Kingdom
there has been little empirical research into the relationship between gender and
judicial decision-making. In the United States, research on this issue is far more
common. | n Boyd, Epstein and Martinds analy
systematic analyses of the association between gender and judicial decision-
making.t’® Of these, one third revealed an association between gender and
decision-making; one third showed mixed results; and one third showed no
association.'®% In their own studyt hey di d find evidence of
relation to cases concerning sex discrimination. When a female judge sat alone
in a sex discrimination case, and where a female sat with male judges, persons

claiming sex discrimination were more likely to be successful.8!

There are difficulties with using the gender of a judge as the sole factor which
could influence how he or she decides cases. Firstly, it reduces everything about
that judge to her or his gender. There is a myriad of other potential behavioural
factors which can influence the way that a judge sees the world i such as
ethnicity; experience; sexuality and parenthood. It may also be questioned
whether female judges are that different from male judges. A female judge is not

176 jbid.

177 [2010] UKSC 42.

178 jbid, [137].

CLBoyd, L Epstein and AD Martin, o6Untangling t he
(54)(2) American J of Pol Sci 389.

180 jbid, 392.

181 jbid.
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an oOor di nar wleisfar efita fereale ard & tmember of an executive

collective of wealthy senior lawyers in the same way that a male judge is an elite

male. She is also schooled and socialised in the operation of the law in a similar

way that male judges are. As Malleson noted, a female judge may be likely to

have more in common with her fellow male judges than the females appearing

before herincourt.® | n Rackl eyds opinion, the searc
female judges decide cases differently due only to their gender giving them a

6di f f er®istikelytofaicl®dowever, o6it may be one

someti me® differo.

In this thesis, there is an examination of whether gender is associated with
decision-making. This includes an assessment of whether the inclusion of a
female judge on the bench is associated with particular outcomes, and whether
female victims / complainants are associated with particular outcomes in the
Court of Appeal. It is not the only variable considered, however, but it just one

aspect of decision-making which is analysed.

2.6.3 Psychology and impartiality
Research conducted by Daniel Kahneman suggests that all kinds of decision-
making, not only judicial, involves two hypothetical sources of consciousness,

which he labels System 1 and System 2. System 1 tasks are:

OTypically fast, aocciatieemaplicit @qtavaldbfeor t | es s
to introspection), and often emotionally charged; they are also
governed by habit and are therefore di

BgSeeKMal l eson, 6Justifying Gender Equoanlditt yDoodn (t2h0el
(11)(1) Fem LS 1.

¥Thi s phrase taken from the seminal work of Carol

thesis. See C Gilligan,In a Di fferent Voice: Psychol ogi cal Th
(Harvard University Press 1982).

184 Rackley (n 160 above) 145.

185 jbid.
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Whereas System 2 tasks are:

0Sl ower , serial, ef fortf mbonjtorechande | i kel
deliberately controlled; they are also relatively flexible and potentially
rul e goWernedo.

Kahneman suggested that a number of phenomenon occur, which he called
Oheuristicsé, when people make decision
decision-making. For instance, Kahneman says that when people are searching

for a solution t eystam ldanillfind & relatédtquestianettattis o n
easier and wiHel caanlslwse rt hiits6 .6substitutiono
everybody h a s 6intuitive feelings and %¥pinio
System 1 will answer the related question intuitively and System 2 will usually

endorse it, because, despite being more deliberative, it is also lazy and the initial

answer will appear intuitively attractive.'®® The implications of substitution to

judicial decision-making are clear. Judicial decision-making tends to require the
resolution of difficult questions. If Kahneman is right, the psychology of decision-

making means that judging is not a deliberative process but an intuitive process.

Behavioural research on the mental processes involved in judicial decision-

making has been conducted. Guthrie and his colleagues conducted research on

five of Kahnemano6s heurtojadgas.sThayfoundthas i f t
6each of the cognitive i imbkingprazesses ofthef | uen
judges i n YoThis may tause godibt as to whether judicial decision-

making can ever be value free or impartial. Benforado concluded that in light of

the psychol ogi cal evidence, it is clear

unappreciated biases that influence their perceptions of seemingly neutral

186 D Kahneman, Thinking, Fast and Slow (Penguin 2011) 90.

187 jbid, 97.

188 bid.

189 jbid, 99.

190 C Guthrie, JJ Rachlinkskiand AJWi st ri ch, 61 nsi d2000%(86eCorhelldRee i al Mi
777.

191 |bid, 780.
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f a c'?? Gothrie and his colleagues conducted a further study, utilising case
hypotheticals, of whether judges are able to disregard inadmissible evidence
when they reach decisions.'®® They found that, although performing well in some
situations, judges were unable to ignore inadmissible evidence or information.%
If this is true, it indicates the difficulty in judges being expected to ignore what

they know about the outside world when they sit as judges.

Although the findings relating to the potential influence of biases on judging are
striking, it is important to note an obvious difficulty. The claim that psychological
research Oproveso6 -mdkiagisimpogsilble couldatdelf beé,oT i si o
its own terms, subject to the same biases. It suggests that all decision-making
may be irrational, but the researchers making such findings are rational. It may
be that the conclusions that judges are overcome by confirmation bias was
caused by the researchers being overcome by their own confirmation biases.
Mitchell argued that studies applying psychological research to judicial decision-
making were unduly pessimistic of the possibility for rational judicial decision-
making.1®®> It is therefore important to have an element of scepticism when

considering such findings.

2.7 Objective impartiality

The principle of objective impartiality h
that &éjusti ce s hou lsdoulcdhnanhifestyrahdyundbubtedty ben e |, b
seen t o Merhisdconaeend the appearance of impartiality, which is of
paramount importance to courts. In Pullar v United Kingdom,®” an elected

Scottish local councillor was convicted of offering to take a bribe from a firm of

architects and a firm of quantity survey

192 A Benforado, Unfair: The New Science of Criminal Justice (Crown Publishers 2015) 161.

193 AJ Wistrich, C GuthrieandJJRac hl i nkski, 6Can Judges Il gnore |In
Di fficulty of Deli ber dPeidlyRelDIPME.r egardingé (2005) ¢
194 ibid.

195G Mitchel | , 6 Taking Behavioralism too Seriously? Th
Behavioral Analysis of Lawé (2002) 43 Wm & Mary I
19 R v Sussex Justices ex p. McCarthy [1924] 1 KB 256.

197 (1996) 22 EHRR 391.
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planning department of the local council.1%® One of the 15 jurors in the trial was a

junior staff member of the firm of architects. The European Court of Human

Rights found that the trial was subjectively and objectively impartial, and so
Pullardos claim failed. The Court accep!
reasons discussedabove, that o6it may be difficult
to rebut the presumptioné that the trib
bias!®® Accordingly it was the second, object
further i mpor?°ahetvay that the Goorttestedwhether the Court

was objectively impartial was to determine whether the selection of the juror
would have caused an O6éobjective observe
tribunal.?°* The Court found that it was not clear that an objective observer would

doubt the impartiality of the jury, and so the jury was considered impartial.

The 6 lgective observerd test was further considered in Gregory v United
Kingdom.?%2 Gregory, a black man, was convicted by a majority verdict of robbery.
While the jury was deliberating the judge received a note stating that the jury was
showing racial overtones. The judge gave a direction to the jury that they should
put aside any prejudice. Gregory complained to the European Court of Human
Rights that his Article 6 rights had been breached due to a lack of impartiality,
and argued that the judge should have discharged the jury. The Court held that
it must consider whether there were 6 suf f i ci ent guar antees
objectively justified or legitimé&tThe doub
Court found that the judge was not required to do more than he did to dispel
Gr egor y 38%Thd essential point is that it is not sufficient to simply claim
that there are doubts about the impartiality of a tribunal, there must be some
further objective basis for doubting the impartiality of the court or tribunal in

guestion.
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203 jbid, [45].
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The principle of the objective, or reasonable, observer is entrenched in domestic

law. This is the standard against which the impartiality of the Court of Appeal has

been measured in this thesis. Lord Goff in R v Gough,?%® said that the Court
shouldaskits el f whet her o6t here was a real dang
judge] might wunfairly regard €& with favol
i ssue under con$%Tdheea artd puni rbegmehntmdéof a Or €
rather than a suspicion of bias, might suggest a slightly higher standard before

an institution could be considered to lack objective impartiality. Lord Hope in
PortervMagill®® s ubmi tted a O6modest adjustmento t
the test employed by most of the Commonwealth, Scotland and Strasbourg.?%®

Lord Hopeds formul ati on o {fmindedth &ad ibf@msed was
observer, having considered the facts, would conclude that there was a real

possibiltyt hat the tri b®nal was biasedd.

The Court of Appeal has held other parts of the criminal justice system to this
standard. In R v Khan and Others?° the issue in the several conjoined appeals
and applications was whether the juries appeared to have lacked impartiality due
to the occupation of members of the juries. The appellants appealed their
convictions due to the presence of police officers, members of the Crown
Prosecution Service, and prison officers in their respective trials. The Court said
that if it was established that a juror was partial, or had the appearance of being
partial, the convictions must be quashed.?!! The Court dismissed all the appeals,
finding that none of the jury membersod e

partial towards any particular witnesses.

Following this dismissal, the appellants Hanif and Khan appealed to the European

Court of Human Rights.?*? The applicants accepted that the presence of police

205 [1993] AC 646.

206 jbid, 670.

207 [2002] 2 AC 357.

208 jbid, [103].

209 jbid.

210 [2008] EWCA Crim 531.

211 ibid, [8].

212 Hanif and Khan v United Kingdom (2012) 55 EHRR 16.
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officers on the jury was not automatically a breach of Article 6, but they argued
on the particular facts that Article 6 was breached.?*® This was because police
officers from the same force as the police jurors were called as witnesses and
their evidence was important to the prosecution case.?** The European Court of
Human Rights agreed, and found that Article 6 had been breached.?*®> This
suggests that the test for objective impatrtiality is broad, and broader perhaps than
the Court of Appeal would like it to be. The European Court of Human Rights
stressed the importance that courts inspire confidence in the public and one

essential element of that confidence is impartiality.?6

The test employed by the Court of Appeal when considering an allegation of bias

is whether a fair-minded or objective observer would consider there was a
possibility or risk of bias (lack of impartiality) after considering the facts i the test

in Porter v Magill. In R v Ahmed?!’ the appeals were dismissed because on an

objective appraisal there was no material to give rise to legitimate fears that the

jury lacked impartiality.?8 It also applies to the conduct of the judge who must
Opresent the defendant 6s <¢anded antl empartily a n c
ma n n 8%n&R.v Cordingley?*t he judgeds behaviour towa
descri betdalaG by rtuh e £ dheresultwds th# the aprelant

felt the judge was prejudiced against him; he was not fairly tried and there was a

failure of due process.???

Thisthesisanal yses t he Cohlyddtednmsning whetrer particaldri t y
selected variables are predictors of successful or unsuccessful appeals. As

stated in Chapter 1, this thesis addresses the question of the impartiality of the

213 jbid, [130].

214 ibid.

215 jbid, [149].

216 jbid, [138].

217 [2014] EWCA Crim 619. See also R v Hanrahan [2015] EWCA Crim 1653.
218 Ahmed, ibid, [35].

219 R v McDonagh [2012] EWCA Crim 2013.

220 [2007] EWCA Crim 2174,

221 jbid, [13].

222 jbid, [15].
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Court in an incomplete manner. The study design is based upon the exploration
of correlations between variables and outcomes. Any variables which are shown
to be statistically significant predictors of outcomes must be considered carefully
to determine what that means about the decision-making of the Court, given the
research design. The emergence of any such patterns in the data does not mean
that the Court lacked impatrtiality, but will provide a quantitative basis for analysis
of the impartial it ymalonh. Moteever,Gtonust hle@skedd ec i s
whether the weight of the evidence presented in this thesis, in light of the
strengths and limitations of the methods employed, is sufficient to lead an
informed observer to doubt the impatrtiality of the Court. In order to address this

question, the methods themselves must be carefully scrutinised.

2.8 Conclusion

It has been shown that impartiality is a concept which permeates legal
scholarship. Itis a central tenant in jurisprudence and legal theory; human rights;
diversity and legitimacy. This study is an analysis of a working Court of Appeal,
which delivers judgments in real cases. The decisions of the Court have
substantial implications for the lives of appellants, applicants, complainants and
victims and their families. It can also have a significant influence of the
development of the law of criminal evidence and procedure. Thus, how the Court
performs its functions is an important question. The Court has a role in reviewing
and upholding the moral authority of convictions, and giving assent, or otherwise,
to the continued punishmentofthe St at eds <citi zenwmlefor Thi s
the Court to play, in which the legitimacy of the Court confers legitimacy on the
rest of the system. Impartiality is an important part of the Court having legitimacy.
But, is the belief in the legitimacy and impatrtiality of the Court well placed? It is

this question which is assessed in this thesis.

It has been shown that the principle that courts should resolve litigation in an
impartial manner is problematic one. It is problematic because judges form a
largely homogenous group, and so it is possible that their decision-making is not
truly neutral, but is a particular, elite white, male, version of neutrality.

Furthermore, judges are likely to be subject to the same internal biases as other
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people, meaning that their judgments may not be value-free. On the basis of
traditional jurisprudence, judges are expected to forget their previous life
experience and resolve disputes in a disinterested way. It has been argued that
modern legal theory rejects that judges can decide appeals in this way. This is
seen in the Article 6 jurisprudence which places an emphasis upon the

appearance of impartiality.

Whether judges decide cases impartially could be seen as an empirical question.
In some jurisdictions, in particular the United States, this empirical question has
been frequently addressed. In the United Kingdom, it is far rarer that the
impartiality of judges is questioned, and then tested in a quantitative way. The
next chapter outlines the theoretical frameworks and background principles of
conducting quantitative empirical legal research on the decision-making of

judges.
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Chapter 3

Mapping the Empirical Legal Studies Field

Introduction

This study is situated within the quantitative Empirical Legal Studies (ELS) field

of legal studies. The particular branch of ELS with which this thesis is concerned

i's O0judi cwhalc hs tfuodciuessebs, upon the o6t heoret.i
choices juddgassmakedis is described as a
decision-making. This means that the study has been conducted with a view to

being systematic and objective in the data collection exercise and analysis. The
positivistic study of the decision-making of judges has its roots in the American

Legal Realism movement. The Realists challenged the traditional functional /
formalism view of how judges decide cases, by arguing that the law had greater
indeterminacy than the traditional view could accommodate. An important
element of American Legal Realism was the intention to discover how law
functioned in actual cases, utilising empirical methods. American Legal Realism

is important to this thesis, due to its empirical goals, and the movement is

analysed in this chapter.

The majority of ELS research on judicial decision-making is American. American
political science research since at least the 1940s has explored the decision-
making of judges, | eading to the formul a
judicial behaviour. This chapter analyses several models of judicial decision-
making which have been tested by ELS researchers. This study does not seek
to directly test in a deductive manner any model of judicial decision-making, for
the reasons explained in this chapter. Recently, the focus in judicial studies has
moved away from behavioural accounts, and towards more nuanced accounts of
courts and judicial decision-making. The norms surrounding how a particular
court operates, which includes the law orbiting decisions, could have an important

role in the decisions of a c¢ou-makingareThese

223 | Epstein,6 Some Thoughts on the Study of Judicial Be
2017, 2022.
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analysed in this chapter, in order to locate this study within the existing field of

judicial studies.

3.1 An explorative positivistic study of judicial decision-making

The study of law and judicial decision-making was at one time known as
Ojurimetricso. The term jur inthet940swhe was
described it as 6the sci ent?6uchasanalysie st i g
of the behaviour of witnesses, judges, and legislators.??> This is indicative of the
Obehavioural revolutiond of empirical | et
taking place around that time.??®6 Loevinger believed that the questions of
jurisprudence, aswmrcoh dsa do Vdhcanti eivsedl i tt 1l e
Moreover, he felt that the answer to such questions would serve no useful
purpose.??” He contrasted this with the natural sciences, which he thought had

achieved a great deal in a relatively short period of time. He wrote that the first

task in conducting a scientific inquiry i
answeredbydoing somet hi ng and ¢ RKedefivedjorignetiich e r e
as the testing of conclusions about law through utilising the methods of
science’®®This 6testing of conclusionso6 throu

indicative of the positivist deductive paradigm in social science research.

The guantitative ELS process involves moving from a set of questions which are
to be answered; to the collection and coding of data which will answer that
question; to the analysis of the data to decide whether the initial ideas are
reflective of what is happening in the court according to the data.?° It will be
discussed how this is conducted in this study in Chapter 5. The data used to
addressthe questionof t he Court of akephe sebedted factualmp ar t

24l Loevinger, o6Juri metr i c 933 BHvENnINRex455,888.ep For war
225 ibid, 485-6.

226 N Maveety (ed) The Pioneers of Judicial Behavior (University of Michigan Press 2003) 9.

227 | oevinger (n 224) at 484.

28] Loevinger 6Jurimetrics: The Methodology of Le
7.

229 ibid.

230 | Epstein and AD Martin, An Introduction to Empirical Legal Research (Oxford University Press

2014) Chapter 2.
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demographic, and legal variables gathered from the Courté gidgments. A list of
variables is provided in Appendix A, and the variables are evaluated in Chapter
6. The method of collecting the data from the appeals against conviction is a

quantitative content analysis, and this is discussed in Chapter 5.

It could be challenged how well positivism as a research paradigm can operate
in the soci al sciences. The core of
the idea that one can explainhuman acti on i n the same
t he nat u#lanterpretivisn islode.challenge to positivism; this is the claim
t hat soci al or cul tural real ity is
observation is impossible.?32 A further challenge to positivism is from critical

scholars such as feminist or critical-race scholars. Those scholars maintain that

t he

way

soCcCi

the positivist or 6édobjectived vdommiedbn of

reality and so subject to male and white bias.?3® Marxist epistemology may make
a similar claim against positivism: since the proletariat have particular insights
into capitalist society their version of reality may differ from others.?3* Whilst it is
accepted that in certain spheres, such as criminal justice, certain concepts such
as innocence and guilt are to some extent social constructs, there are some
objective facts which can be observed. It is these observable facts which form

the variables in this thesis.

Given the method employed in this thesis, a quantitative, objective and value-
neutral study of Court of Appeal judgments, a positivistic epistemology is
appropriate for the limited section of society which is being studied. There are no
claims made about wider reality which need to be reconciled with the challenge
of interpretivism; this thesis involves the collection of the information provided in

the Courtodés judgment s. It seeks to

prese

#lsSsee R Banakar and M Travers 6Law, Sociology and

Theory and Method in Socio-Legal Research (Hart Publishing 2005) 49.

232 See N Blaikie, Designing Social Research (2" edition, Polity Press 2010) 52.

233 See M Hammersley, The Politics of Social Research (Sage Publications 1995) 45-6.
234 jbid, 54.
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to represent reality itself.?>> The variables have been selected on the basis that
they can be discerned with some objectivity and reliability from the Court of
Appeal judgments. As will be explained in Chapter 6, some variables could not
be collected entirely objectively and so required some interpretation. This is

considered in Chapter 6 as being a limitation of the study.

The majority of empirical studies on the decision-making of judges in courts is
necessarily quantitative and positivist.?3¢ A guantitative approach is the most
appropriate for the specific questions addressed in this thesis. It is important to

note that most of the data collected from the cases is qualitative (such as gender,

types of offending, and so on) but is turned into numbers for quantitative analysis.

As Hawkins points out, although this study is a quantitative one, it must not lose

sight of the social and organisational context in which the decision-making takes
place*” | ndeed, some parts of the 6éorgani sa
some of the variables in this study. Qualitative social science research does not
necessarily turn data into numbers as does quantitative research, but seeks

i nstead t o 6document human experienceo,
fieldwork and the analysis of documents and artefacts.?38 This study draws upon

a range of qualitative??@atnud iReo$estudliesdfs a s
theapproaches of the Court. Darbyshireos
provides valuable insights into the culture of decision-making in the Court of
Appeal.®*l Following t he analysis of the quantitat:i
decisions, there will necessarily be a process of qualitative assessment to

contextualise and reflect upon the quantitative elements.

235 See JA Segal and HJ Spaeth, The Supreme Court and the Attitudinal Model Revisited,
(Cambridge University Press 2002) 45-6.

26 KHawk i ns Rat@maltyeand Silence: Some Reflections on Criminal Justice Decision-
Makingdé in L Gehdididheds) feerciging discidtion: Decision-Making in the
Criminal Justice System and Beyond (Willan Publishing 2003) 186.

237 jbid, 187.

238 See J Saldana, Fundamentals of Qualitative Research, (Oxford University Press 2011)
Chapter 1.

239 K Malleson, The Royal Commission on Criminal Justice Review of the Appeal Process,
Research Study No 17 (HMSO 1993).

0SRoberts, 6The Royal Commi ssion on Cri min
Wrongful Convictions in the8Court of Appeal
241 See P Darbyshire, Sitting in Judgment: The Working Lives of Judges (Hart Publishing 2011)
Chapter 14.
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An important element of positivist research is that it establishes hypotheses which
are tested by analysing the data collected from the data source. The analysis
employed in this thesis is in the form of hypothesis tests relating to whether the
variables selected for analysis are statistically significant predictors of particular
outcomes. It is important to note what approach to hypothesis testing is adopted
in this study. Within American ELS research, various models of judicial decision-
making have been tested, since at least the time of Loevinger. These studies
argue that if a certain model is accurate certain effects will be seen in the data.
For instance, the d6attitudinal model 6 ar
judges of different6i deol ogi esd6 decide cases differ
therefore, pri marily takes thaefilacmi vwvd Ehryfpiorn
studies, in which a chosen model is tested by determining whether the postulated

effect is seen in the data.

The models of judicial decision-making have rarely been applied to British judges,
and so there is no a priori reason to suppose that they are any more valid than
the legal model. Furthermore, there are reasons, discussed below, to doubt the
applicability of American ELS research to the UK. Accordingly, this study is
explorative in nature, in order to assess initially whether patterns exist in the data.
Some of these patterns are postulated t
possible lack of impartiality, whilst some patterns will be indicative of impartial
decision-making. This study may be best considered a descriptive exploratory
analysis of any patterns and the extent of those patterns or correlations. This is
in keeping with what Tukey saidwastheat t i t ude of expl orati v
willingness to look for what <ca# bBhe seel
results are then examined to determine what kinds of conclusions can be drawn

from the data regarding the impartiality of the Court of Appeal.

242 This phrase taken from AT Jebb, S Parrgon, and SE Wo o, 6Exploratory Dat
Foundation of I nducti ve Resear 266.0 WHils2 thdy discus@ 7 HR
organisational management research, it is apt for ELS research also.

3JW Tukey, O6We Need Both Exploratory and Confirm
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3.2 Objectivity

As was explained in Chapter 2, psychological research suggests that a variety of
unconscious biases affect many of the ordinary decisions made in everyday life.

These biases could also impact decisions made in the process of conducting
research. The statistician Regina Nuzzo
biases has helped to create a crisis of confidence in the reproducibility of

publ i s h e & By this, shé meard that there is a concern that the results of
published research may not be able to be reproduced by later researchers
because researchers6é6 biases shape how r
influence how research is conducted, and
mean that different researchers will find different results. This is problematic if

the researcher makes claims, or hopes, to have found objective or general truths,

which is indicative of positivist research.

This apparent crisis of confidence has materialised due to the acknowledgement
that honest scientists and researchers are subject to confirmation biases which
|l eads them to o6fixate on collecting evi
neglect to |l ook for evidence againg%® it;
This concern surrounding objectivity may lead to doubt whether much of the
scientific knowledge about the world which we possess is true. If it is true that
researchers search for evidence which supports their conclusions and omit to
search for evidence against it, then scientific knowledge is not objective. This
concern over the objectivity of knowledge is problematic for those seeking to

produce data about the social world within a positivist paradigm.

While it is impossible to exclude the possibility that biases have influenced the
research conducted for this thesis, there have been ways to limit bias. Standard
statistical procedures have been employed which provide some objective
measurement of the strength of variables as predictors. Whilst the value of such

measures are only as valid as the data inputted to compute them, the variables

24RNuzzo, O6Fooling Ourselves6 (2015) (526) Nature
245 bid.
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were specifically selected to reduce the amount of subjectivity needed in the data
collection. The decision-making processes involved in collecting the variables,
and the specific definitions of particular variables is explained in Chapter 6. The
aim behind such comprehensiveness is that it enables replication. Replication is
the best way to assess whether conclusions drawn from research are valid and
reliable. This thesis has sought to work to a standard to enable replication to take

place in later studies.

3.3 American Legal Realism

The majority of empirical studies of law could be considered more or less overtly
Legal Realist in perspective.?*® Epstein, Landes and Posner take an explicitly
Legal Realist position, in that they argued judges have to exercise discretion
when determining difficult cases, and may have to fall back on issues of policy.?*’
The reason for the Realist position in many empirical studies is that the Realists
challenged the determinacy of law. The Real i st sd® argument s
indeterminacy of law was a precursor to the debate between Hart and Dworkin in
the 1970s and discussed in Chapter 2, and the Critical Legal Studies movement
of the 1980s. Whilst these raised jurisprudential questions, if law has some
indeterminacy, there is also an empirical opportunity to discover whether certain
factors play a role in decision-making. A key component of the Realist

programme was the aim of encouraging empiricalism in law.

As was discussed in Chapter 2, American Legal Realism developed in American
Law Schools in the late 1800s and prospered until the 1950s.%*® This was in
responsetotheper cei ved o6formalistdéd or dédmechani
have existed during the 1800s. It was commonly thought during this period that

judicial decision-making was primarily based upon legal logic and analysis of

246 See discussion by PK Chew and REKel | ey 6 My t hBlind fJudge:hAe Entpoidalo r
Analysis of Racial Haras s ment Cases 6 UC(CRdQ197, 1180a Sde also F Schauer

6ls There A Psychology of Jud g iThegP8yghologyg of Dudidal ei n a
Decision Making (Oxford University Press 2010) 110.

247 | Epstein, WM Landes and RA Posner, The Behaviour of Federal Judges: A Theoretical and

Empirical Study of Rational Choice (Harvard University Press, 2013) 28.

248 See N Duxbury, Patterns of American Jurisprudence (Clarendon 1995).
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legal texts. The Legal Realist Felix Cohen famously refe
approachodé as being in reliance@®Heuwrgicdsad 6t r a
judges for seeking the answers to legal questions within the legal constructs

t hemsel ves, rat her t h a nc, dogiological,fpeliticalnoc e t o

economic gfestionso.

The meaning and philosophy of American Legal Realism is to some extent
contested. Karl Llewellyn and Jerome Frank, who could be considered amongst

the most prominent Realists, rejected the noton of a 6éschool 6 of
They said the Realists differed as much amongst themselves as they did from

their antithesis, Christopher Columbus Langdell.?> According to Twining, part of

the difficulty in locating a precise meaning of Legal Realism is that it was so often
caricatured or misunderstood itself.?®> The Real i stsd tendency

turns of phrase did not assist understanding or help to avoid this caricature.?%3

One element of the Realist critique of judicial decision-making was to
demonstrate the indeterminacy and discretion inherent in judicial decision-
making. KarlL|1 ewel | yn argued that mosmianyBageal i st
doubtful enough to make litigation respectable the available authoritative
premi seséar e .&8& Whknetheset are tatvleast two authoritative
premises, the judge by implication has to choose the most preferable outcome
appropriate to the particular facts of the case. The question of what, if it was not
the simple application of law, led courts to decide in certain ways was a key
guestion for the Realists. Cohen stated that the element of choice in judicial

decision-making meantthaté6t he st udy othatdetermineaHe courasect or s

FS Cohen, 6TFraNensedsetand the Functional Approc:
250 jhid, 810.

SLKNLI ewel l yn 6Some Realism about Realism: Responc
Harvard L Rev 1222, 1233-4 . Al t hough the article is tamntly in

was written by him and Frank.

2WTwining, udT®Rlelal Abamdé ( 1WIBReY329. 6 0) (30) NY

253 See Introduction to KN Llewellyn, The Theory of Rules (edited and compiled by F Schauer)
(University of Chicago Press 2011).

254 |lewellyn (n 251 above) 1239.
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of judicial decision6é should be a key sk

how judges would decide a particular case.?®®

Jerome Frank argued that what constituted the law of a particular case was the
legalrulesandthej udge 6s per ce p?t® Asparceptibns of fagtscénact s .
differ from person-to-person the application of the law to the facts was essentially

di scretionary. Frank said discretion an
so thoroughly intermingled that it I s i mpossi BP1Er atnok 6di -
particular version of Realism?>® placed the situation of a judge as a human being

at the core. Contested cases were not decided syllogistically, but instead:

0The judgeds knowl edge o feactiohsdothreul es c o
conflicting testimony, with his sense of fairness, with his background
and economic and social views, and with that complicated compound

|l oosely named his fApersonalityo, to fo
which comes the courtorderwe cal | hi*®8 deci sion6.
Inthissense, 06t he Realists saw | egal reasoning

claims for the distinctiveness o% Theegal
Real i stso argument s rralgng rofl ijudoggs fdrnm éhe d e c i
foundations of the behavioural and attitudinal models which are discussed below.

The O6discoverybo, however, that the | aw o0
act as human beings, could hardly be considered a revolutionary finding of the

Realists. As Tamanaha explains, this O6realis

255 LK Cohen (Ed) The Legal Conscience: Selected Papers of Felix S Cohen (Yale University
Press 1960) 84

%%see J Frank, OAre Judg
Judges Behave Like HumanBei ngs 6 (19
257 ibid.

258 Which may be considered a more extreme kind, see B Leiter, Naturalizing Jurisprudence:

Essays on American Legal Realism and Naturalism in Legal Philosophy, (Oxford University Press

2007) 17.

259 Frank (n 256) at 47.

%0F Schauer O6ls There A Psychol ogy dHePsychdagyoh g?6 i
Judicial Decision Making (Oxford University Press 2010) 110.

f e

Human? Part 1: The Ef
1 22.

es
32) 80 U Pa L Rev 7,
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that they have to make choices, was commonplace before the Realists.?%!
Epstein and her coll eagues <c¢l ai med

conception of judging was made by Jeremy Bentham in the 1780s.26> Posner
located Realism in the writing of Plato.?53 Tamanaha argued that Legal Realism

should not be understood as a movement beginning at a distinct point in time,

t hat

around the time of Hol me 6 s, batras a gehemllyd i s c L

shared perspective to law since at least the 1800s.264 Nevertheless, the collective
of lawyers and legal scholars known as the American Legal Realists are important
because they set in place the implantation of the social sciences into American

law schools.25°

According to Leiter, a core claim of most scholars searching for a realistic study
of Il aw was that they thought O6judges

that O6judges reach deci si on befdrarsteedact® n

of the®¢tcasee@r argued that the Real
indeterminate, at least at the stage of appellate review, where law did not
determine one right answer.?6” As seen above, some Realists, such as Frank,
suggested that the indeterminacy within law was greater than this.?%® This more
radi cal , 0% veGiénrolRedlismimayealvé ultimately led to the decline
of Legal Realism as a legal philosophy. This is because upon a d-rankifiedd
version of Legal Realism it becomes impossible to predict the decision-making of
judges owing to the discretionary nature of law on that account. Indeed, Frank
stated that due to the human element of judicial decision-making, prediction was

impossible.?’® The difficulty with this version of Realism is that many laws do

%1BZ Tamanaha O0Legal Realism

res|
w h

sts

Contexto6 iThe E Mer

in
New Legal Realism: Translating Law-and-Soci et y for T o d a y(Ganbridge g a | P

University Press 2016) 156-61.
262 | Epstein, WM Landes and RA Posner, The Behaviour of Federal Judges: A Theoretical and
Empirical Study of Rational Choice (Harvard University Press, 2013) 27.

%RA Posner, O6Realism About Judgesd (2011) Nw U L

264 Tamanaha (n 261 above) at 164.

265 jbid, 165.

266 B Leiter, Naturalizing Jurisprudence: Essays on American Legal Realism and Naturalism in
Legal Philosophy, (Oxford University Press 2007) 22.

267 jbid, 41.

268 J Frank, Law and the Modern Mind (Transaction Publishers 2009).

269 |_eiter (n 266) at 17

210 See Frank, (n 268 above) at e.g. 23.
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operate in a predictable way, and lawyers do predict the decision-making of

judges, by, for example, deciding not to continue with litigation.

LIl ewell ynods mor e mai nstream version of
review? L1 ewel | yn ar gued tadegptedictablabgoausdthette c i s i
were various 6] %Lewellyh stressed ¢that appenlgudges aed .

human beings -ewbodiattfeanddldagw i ded by 2?81 egal
Llewellyn argued that it was especially at the stage of appellate review the

i nterpretation of |l anguage or the sizin
among available divergent premises €& wil/|l
ei t herP™ Wangyobe observed that a mainstream Realist conception of

judicialdecision-ma ki ng i s similar to Lord Bingham
as discussed below, may in faé% be | argel

The American Legal Realists held empirical goals in order to observe what
happened when the law did not determine the outcomes of litigation. Llewellyn

di scussed the first attempts to O[capita
makelarge-s cal e quantitative studies of facts
wrote t hose words, however, he kiheRealists o6no
did not generally produce a great deal of empirical work themselves. Underhill

Moore was one of the few in the centre of the Realist movement to conduct

empirical studies of the law in action. His study of the effect of parking regulations

on the behaviour of drivers in New Haven is his most famous work.?’2 Mo or e 6 s

work was criticised and ridiculed as being trivial at the time,?”° but has been more

211 See KN Llewellyn, The Common Law Tradition: Deciding Appeals (Little, Brown & Co 1960).

272 ibid, 19.

273 ibid.

274 jbid, 20.

275 ibid.

276 See THHunter, 6 HLA Hart 6s Concept of Law in the Contex
35 MLR 606.

2TKNLI ewel l yn 6Some Realism about Realism: Responc
Harvard L Rev 1222, 1244.

2Z8JMooreandCCCal |l ahan é6Law and Learning Theory: A St
Yale LJ 1.

Z"See FSC Northrop O6ebahStience lisINatureMaadoSigeifitasic €6 ( 1950) ( 5
Yale LJ 196.
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charitably interpreted in recent years as an exemplar of law-in-action empirical
scholarship.?®® As a result of failing to conduct empirical research themselves,
the Realists challenged the determinacy of law, but did not explain what filled the
gap. This meant, as Cross says, Realism took on a nihilistic look.?8!

Perhaps as a result of this, American Legal Realism flourished during the inter-

War years, but had o6éran i t% @nefeasonrforthis t he
may have been that some RealistsoO ajppare
them to moral relativism or nihilism, which was not an attractive prospect after the

Second World War.?8 They could not provide an answer to what fills the gaps in

law. Part of the reason for this may have been a lack of funding during the 1930s

GreatDepr essi on or, according to Schlegel,
of the |l eaders of the movement, or ® he pi
White wrote that the Realistsd process

observation was a contradiction in terms.?®® 6 Debunki ng6 st emmed
seminal work of Hohfeld who sought to show that certain legal concepts are often

indi scriminately used to convey wha&% in
But at the same time as 6édebunkingdé func

Realists assumed that their (limited) empirical observations would be value-

free.287

American Legal Realism received its fina
The Conceptof Law.?®2 Hart attri buted to the Reali st
280 DE Hoand DB Rubin,6 Cr edi bl e Causal |l hegakenSeutioesamplol

Rev of Law and Soc Sci 17.

21LFEB Cross, 6The New Legal Real i 913) ()T &SR &t ut or )
Legislation 129, 131.

282 JH Schlegel, 6 Ameri can Legal Realism and Empirical f
Experienced (197449 (28) Buff L Rev

283 GE White, 6 Fr om Realism to Critical Legal Studi es:
(40) SW LJ 819, 824.

284 See Schlegel (n 282 above) 460.

285 See White (n 283 above) 821-3.

2WN Hohfeld 6Some Fundamental Legal Concep)ions
(23) Yale LJ 16, 30.

287 See White (n 283) at 823.

288 HLA Hart, The Concept of Law (3" edition, Oxford University Press 2012).
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i's a mytho, and that 0l aw consists si mp
predi ct i off%ltwil be recdiles findn. Chapter 1 that Holmes referred to

law as being the prediction of what judges will do.??® This could not be true, Hart

argued, because judges are guided by the law when they make decisions.?°! Hart
accused the Realists of someti mM&sinchei ng
having di scov-tegtuithefingesd of (aw they exaggerated its

effect so as to make this indeterminacy appear part of the concept of law.?%3 This

also could not be true because many rules of law, such as speed limits, or rules

relating to the drawing of wills, are routinely applied. Har t 6 s cr i ti que
Leiter to have rendered Leg®AsGrRemshys, &8 m a
i's a c¢clich® to say that owe are all rea
philosophers are rarely legal realists.2%

Since t h e rallegedH misrdading of the Realists has been well
documented.?®® Leiter claims that Hart was asking a jurisprudential question
about the concept of law, whilst the Realists attempted to provide a description
and analysis of adjudication.?®” According to Leiter, the Legal Realist critique was
lawyerly rather than philosophical, avoiding the inevitable descent into nihilism.
Many of the Legal Realists were judges themselves (for instance Holmes; Frank;
and Hutcheson), or senior members of the legal establishment (such as
Llewellyn, who drafted the Uniform Commercial Code), rather than philosophers,

which does not coalesce with the extreme scepticism about judging which Hart

289 jbid, 136.

200W Hol mes, o6Path of the Lawd (1897) 1 Boston L
291 See Hart (n 288 above) 136-9.

292 ibid, 139.

2% ibid, 126.

2% B Leiter, Naturalizing Jurisprudence: Essays on American Legal Realism and Naturalism in

Legal Philosophy (Oxford University Press 2007) 20.

2%MS Green OLegal Realism as a Theory of Lawd (20
2% See Leiter (n 294); H Dagan, Reconstructing American Legal Realism and Rethinking Private
Law( Oxf ord University Press 2013); F Schauer oOLeg:

Twining, Karl Llewellyn and the Realist Movement (2" ed, Cambridge University Press 2012)
406-7.
297 See Leiter (n 294), Chapter 1.
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attributed to the Realists.?® L1 ewel | yn hi msel f srnoba ed t

phil osophy, but a technolodg¥yd, or a met hi

The importance of American Legal Realism on the American legal academy, and
for this thesis in particular, is that it gave rise to the principle of conducting
empirical research on courts.3®® As Cross argued, Legal Realism may best be
understood as a mood within the | egal ac
judging and legal processes.2*! The purpose of this thesis is to determine whether
the variables included in the analysis are predictors of the outcome of appeals
against conviction. The research conducted in this thesis in an example of ELS
research, which claims a direct link to the original Legal Realists.3%? Thus, Legal
Realism provides a jurisprudential and historical lineage to the empirical analysis
of judges. Within ELS research, -makingar i e
have been developed. This thesis works within this literature, and variables have

been drawn from it. These models are discussed below.

3.4 New Legal Realism

While the American Legal Realists held empirical goals but rarely acted upon

them, modern legal scholarship contains an abundance of empirical studies on

the behaviour of judges. Twining argued that the debate surrounding the

meaning of American Legal Realism should now be considered legal history, and

6New Legal Realism6 shoul & Newdegal Realsre | f f 1
differs from ELS in that ELS tends to emphasise quantitative research on the

higher judiciary, whilst New Legal Realism proposes a Obi

incorporating a wider range of approaches, including qualitative and other social-

2%%S5ee BZ Tamanaha 6Legal Realism in ContexThéd in E
New Legal Realism: Translating Law-and-Soci et y for T o d a y(Ganbridge g a | P
University Press 2016) 156.

29 KN Llewellyn, The Common Law Tradition: Deciding Appeals (Little, Brown & Co 1960) 510.

30WsSee CG Geyh, 6Can the Rule of Law Survive Judici
301 Cross (n 281) 130.

325ee TJ Miles and CR Sunstein, 5&ThclLRBS38. Legal Re
88W Twining, o6Legal R/realism and Jurisprudence:
Mitchell (Eds) The New Legal Realism: Translating Law and
(Vol 1) (Cambridge University Press 2016).
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science research methods, such as ethnography.3°* New Legal Realism appears

to prefer-umbd Odpprtoarc h, wi t h aectually wacke @ o n
peopl ed®Simvread. to the original -Hewab R
approach with its emphasis on appellate decisions. Mertz argued that while New

Legal Real i smbs O6big tentd approach odédwou
into judicial behaviourdéd they would al so
forms of disciplinar y%Milesaw |Sensteineargiedithab ac c
ELS might best be considered as a 6subpa
Legal Realism.§%

There have now been many empirical studies of the outcomes of cases with a
view to explaining judicial behaviour, and this appears to be growing.>%® The
variables utilised in these earlier ELS studies have driven the selection of
variables in this thesis. These studies have been largely confined to the United
States, reflecting the great impact on Legal Realism on American scholarship.
The work of the Legal Realists and the New Realists is not complete, as Miles
and Sunstein say:

OWe <continue to know only a smal/l am
learned with respect to the effects of key aspects of judicial

background on judicial voting... How do sex and race affect [behaviour]

in multiple areas of the law? Are female appointees more likely to be

pro-choice? In these domains, we glimpse only the tip of the
iceb¥rg. o

This statement was made from the perspective of American ELS scholars who
carry out empirical work on judges. In the United Kingdom, the range of empirical

study of the decision-making of judges is far less extensive. The Nuffield Enquiry

304 See Mertz, 6 | nt r o oh Mertkz, Macauay and Mitchell, ibid, at 4.

305 jhid, 7.

306 jhid, 5-6.

807 Miles and Sunstein (n 302) at footnote 16 in text.

%%8M Heise O6An Empirical Analysis of Emp0G9I9&al20El)
U lll L Rev 1739.

309 Miles and Sunstein, (n 302) 842.
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on Empirical Legal Research expressed concern at the limited number of

empirical studies on law carried out in the United Kingdom.31° As Adler and Simon
suggested, however, when the Enquiry referred to there being a lack of interest

in O60empirical researcho, they appear to |
empirical r esear ch dveempincal pesearthiofgudgess®® Thgu an't i
Enquiry may have overlooked the many socio-legal empirical studies on the

United Kingdom legal system (such as the police and elements of policing, and

the jury system).3>Many of these, such agntidedBar net
1980s on the operation of safeguards to protect people suspected of crime,3%3
McConville, Sanders, and Lengds sbkolicdy i nt
and Criminal Evidence Act 1984, and McConvillebés study
lawyers,34 could well be considered classic examples of New Legal Realism,

given their examinations of the operation of law in everyday life and their critical

evaluations of the balance of power in society.

The Nuffield Enqurysuggested there was a |l ack of o0
conducting empirical research in the United Kingdom,®®> and it is submitted that
this is particularly true for large-n quantitative studies of judges. One likely reason
that there is not a culture of quantitative studies of judges in the UK is that the
influence of 6ol dé Legal Real i sm was far

US. There was accordingly no turn-of-the-20"-c ent ury d6gr owt h spur

research as there was in the US.31® |n the UK there have been relatively few

810 H Genn, M Parlington and S Wheeler, The Nuffield Enquiry on Empirical Legal Research
(Nuffield Foundation 2006).

MM Adler and J Si mon, 6Stepwi se Progression: Th
Empirical Research on Law in the United States a
173, 191.

312 See for instance, amongst many others, M McConville, A Sanders and R Leng, The Case for

the Prosecution ( Rout |l edge 1991); JS Baxter, SA Bain and
Case Study of Confrontational Aspect(2007)®0 99AL Pol i c
Skinns 61 6m a detainee; Get Me Out of HWKHreduésed (200¢
Fair?( MOJ 2010); V Kemp, P Pl easence and NJ Bal mer
for Police Station Legal A@el)XathJutibelY.ear s On Fr or
813 DJ McBarnet, Conviction: The Law, The State and the Construction of Justice (Palgrave

Macmillan 1981).

314 M McConville, Standing Accused: The Organisation and Practices of Criminal Defence

Lawyers in Britain (Clarendon 1994).

315 Nuffield Enquiry (n 310).

316 See Adler and Simon (n 311).
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guantitative empirical studies of the decision-making of judges. One such study

is Robertsonods st udyY bldpresehted alstatistisabmodef L or
which was able to predict the outcomes of cases, at times with over 90%
accuracy, based only upon which judges were hearing the case.3!® Robertson
studied oO6nearly all 6 reported cases hearc
and 1995.3%° These were coded into SPSS with the judges themselves as the
independent variables to determine the impact of particular judges on the

likelihood of an appeal being successful. He found, for instance, that in tax cases

the taxpayer was substantially more likely to lose if Lord Templeman was on the

bench.320

Large-scale empirical scholarship of the decision-making of judges, drawing upon
Legal Real i sm, accelerated during the 1
explanations for judicial decisions. This has developed to the present day with
numerous other models of judicial decision-making, such as the attitudinal model,
strategic model, and institutional models. These models are not directly tested in
this thesis but the variables analysed are derived from these models. The next
section analyses the study of judicial behaviour, before stating the place of this

study within this literature.

3.5 Behavioural models of judicial decision-making

In the 1960s, Schubert emphasised the human aspect to judicial decision-

making: judges are human beings who happen to be cast in important
adjudicatory roles.*! Thu s , 6j udi ci a* redeardh @onsiders thea | i s m

role of judgesd soci al background or pe

817 D Robertson, Judicial Discretion in the House of Lords (Clarendon Press 1998).

318 jbid, 50-55.

319 jbid, 40-41.

320 jhid, 37.

/G Schubert 6éBehavioral Jurisprudenl®eé6 (1967) 2
2.1 n this thesis, the Branhdshbehpalis adopied. INdeeh@ v i o
however, that many behaviouralist studies of judges are American, where the word is spelled
O6behavioralismbd.
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making.3?® Judicial behaviouralism is the theory that social background and
personal attribute s Oshape personal and policy va
judi ci al 34Manyiof theostudie® to be discussed in Chapter 5 have
influences of judicial behaviouralism. One study in particular has influenced the
methods of this study: Sisk, Heise,and Mo r r i €hkadirg thé BfRihced
on the Judicial Mind: An Empirical Study of Judicial Reasoning32® This study is

analysed further in Chapter 5.

The personal characteristics of judges have usually been found to be only mildly
correlated with judicial decisions.3?¢ One of the criticisms of behavioural research
is that it may be too simplistic a method to seek to uncover important facts about
judicial decision-ma ki n g . As Clayton and Gill man
questions left unanswered by narrowly focussing on how particular justices vote
i n discr &tltas far this easdn that they prefer a method which looks
beyond personal characteristics, such as the institutional model, discussed

below.

In this thesis, a range of variables which could be considered behavioural are
considered. A list of the variable is provided in Appendix A. Some of these
variables are personal characteristics pertaining to judges, appellants, and
complainants / deceased. A full discussion of all variables used is provided in
Chapter 6. Examples of the personal characteristics analysed in this study are:
who the individual judges hearing the appeal were; the gender of judges, lawyers,
and complainants / the deceased;3?® whether the appellant was of previous bad
or good character, and whether appellant was under 18 at the time of the

allegations. These are not all the variables used in the study, and, indeed, not all

2See M Heise 6The Past, Present, and Future of E
Making and the New Empiricalismdéd (2002) U 111 L [
4GC Sisk, M Heise, and AP Morri ss &i@dhAanrEmprricag t he
Study of Judici al Reasoningdé (1998) (73) NYUL Re\
325 ibid.

326 M Heise (n 323 above) at 834.

827 C Clayton and H Gillman in Gillman and Clayton (eds) The Supreme Court in American Politics:

New Institutional Interpretations (University Press of Kansas 1999) 1.

328 The appellants in this study were almost always male.
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variables which could have been used have been used. As discussed in
Chapters 5 and 6, the omission of certain variables is a limitation of this study.
However, it is important to emphasise, as Whittington suggested, that it is not the
intention of this thesis to show that behaviouralism, or any other model, is
6 r i % Rathier, it is an initial explorative study of whether a range of variables
are predictors of the outcome of appeals against conviction, which is argued to

be an adequate if incomplete measurement of impartiality.

The behavioural model of judicial decision-making has been extended upon by
the attitudinal model. The attitudinal model was developed by Pritchett, who
observed changing degrees of dissent in the US Supreme Court, and saw that
divisions arose between those said to be on the left and those on the right of the
Court33Pritchettoés work was extended o6éin t
p r e c i*¥5 by &chdbert in the late 1950s and 1960s.33? The attitudinal model
has since been developed by Professors Segal and Spaeth following analysis of

the US Supreme Court Judicial Database (USSCJD) which they developed.333

The attitudinal model mai ntains that jud
and adequate model of the Supreme Court 6:
attitudesofj udges 6éare all that systemati®tally

As was discussed in Chapter 2, they envisaged the attitudinal model as being a
direct challenge to the legal model.

Whilst the behavioural model of judicial behaviour has not gained high empirical

support, the attitudinal model is dominant in the literature.®%® Studies have

S22 KE Whittington, 60nce More Unto the Breach:
Politicsd (2000) (25¥. L & Soc I nquiry 601, 628
8CH Pritchett, O6Di vi d4b (194b)44 Miche Revdarr t , 1944

331 See NL Maveety (Ed), The Pioneers of Judicial Behavior (University of Michigan Press 2003)

14

3832 See GA Schubert, Quantitative Analysis of Judicial Behavior (Free Press 1959); GA Schubert,

The Judicial Mind: Attitudes and Ideologies of Supreme Court Justices 1946 i 1963
(Northwestern University Press 1965).

¥See http://supremecourtdatabase. or gdl ValueschndJ A Se ¢
the Votes of US Supreme Court Justicesd (1989) (¢
See JA Segal and HJ Spadlo%)(4) LaRand Qoorts $0e11t o Cr i t i ¢
335 M Heise (n 323 above) at 833.
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frequently found a relationship between ideology and judicial decisions.33 The
usual proxy for ideology is the party of the President who appointed the judge.33’
For instance, Cross and Tiller3® sought to determine whether judges were
applying the US Supreme Court Chetrenf3eimr ence
the way intended by the Supreme Court, 0
the deference doctrineto achievep ol i ti cal |y d e’ Theytdstece o u't
this theory by studying and coding all DC Circuit Court of Appeals cases which
cited Chevron between 1991 and 1995. Two of the variables they coded were
whether the outcome was liberal or conservative, and the partisan makeup of the
Court panel (Democrat (liberal) or Republican (conservative)).34! This second
variable was determined by the party of the President who appointed the judge.
They found that a panel consisting of a majority of Republicans rendered more
conservative decisions and a panel containing Democrats rendered more liberal

decisions.342

Similarly, Revesz sought to test whether the policy preferences of judges had an
impact on how they voted in environmental cases.3*® The policy preference of the
judge was also captured by recording the views generally held by the party of the
President which appointed the judge.®** His three central conclusions were that
ideology influences decision-making; ideological voting is more prevalent in
cases less likely to be appealed to the US Supreme Court; and the votes cast
differed depending upon the ideology of other judges.3*® Sunstein, Schkade and
Ellman employed the political affiliation of the appointing President as a proxy for

A

judgesd 3Rt Theyt faurde an. association between the party which

336 ibid, 837.

337 ibid.

%% FB Cross and EH Tiller, 6Judici al Parti sansh
Whi stl ebl owing on the Federal Courts of Appeal sb

339 Chevron USA Inc v Natural Resources Defense Council Inc (1984) 467 US 837.

340 Cross and Tiller (note 338) 2162.

341 ibid, 2168.

342 ibid, 2169.

3RL. Revesz OEnvironmental Regulation, I deology,
Review 1717.

344 ibid, 1718.

345 ibid, 1719.

346 CR Sunstein, D Schkadeand LM E| | man 61 deol ogi cal Voting on Fe
Preliminary I nvestigdRev8ig03( 2004) (90) Virginia
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appointed the judge and decision-making in many areas of law including sex
discrimination, sexual harassment and disability discrimination. Interestingly, the
hypothesis of ideological voting was rebutted in criminal appeals.®*’ It was
suggested by them that this may be because criminal laws are clearer than other

| aws, or judges of different oO6ideol3®gyod |

The attitudinal model has been criticised by American judges who claim that the
model does not reflect their own experience of judging,*° and from scholars on
the grounds of its methodology.®*° As Fischman and Law point out, it is difficult
to know whether the party of the appointing President is a valid measurement of
ideology.3®! It may be that the assumption that Democrat judges have liberal
ideologies, and Republican appointed judges have conservative ideologies does
not always hold.3%? Segal and Cover sought to enhance the measurement of
ideology by searching for outside evidence of judicial preferences.®®® They
content analysed leading newspaper editorials for expert opinion on the
ideological preferences of US Supreme Court justices. This gave each judge a
Segal / Cover score of a conservative, moderate, or liberal ideology. The Segal
| Cover method has since been utilised frequently by political scientists, but, as
Epstein and Mershon noted, later uses of the scores may have stretched the
scores beyond their originally intended purposes.3>* More recently, researchers
have sought to modify the Segal / Cover scores by including quantitative

assessment of the |l egislatureds i d®ology

847 ibid, 334.

348 ibid, 334-5.

9S5eePMWal d, O0A Reepomsée CooFisldl (1 R&VR35 HI.Edw@rdd, u mb i a
MA. Livermore6 The Pitfalls of Empirical Studies tinghat At
Appel |l ant De c2009)i(58)(Bake iLin1§9%5. (

%0 See LEpsteinandGKi ng 6The Rules of I nference® (2002) ¢
351 JB Fischman,andDSLaw h@W is Judicial I deology, and How !
(29) Wash U J of Law & Poldéy 133

%2See L Epstein and G King, 6The Rules of I nferen
%3JASegalandDC Cover, O0l deol ogical Values ard ot {d 9811
83 Am Pol Sci Rev 557.

354 | EpsteinandC Mer shon, O6Measuring Political Preferenc
3% See CM Cameron and J-K  Par k, 6How Wi Il | They Vote? Predic
Supreme Court Nominees, 1937-2006 6 (2009) 6 (3) JELS 485.
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The methods of behavioural / attitudinal research have been heavily criticised by
some.3%¢ Despite this, the empirical evidence that judges appointed by different
Presidents ( t hat i s, wi t hout the I mputation t
decide differently is strong.®*’ The attitudinal model does not appear to be an
appropriate model to test deductively in this study, because, even if it is
appropriate for studies in the United States, it does not appear applicable in
Britain. Although the US Constitution has a strong separation of powers ethos,
and values highly judicial independence, this appears to be achieved via a
6checks and balances6 system rather t ha
appointment of judges. For instance, justices of the US Supreme Court are
nominated by the serving President and the nominee is confirmed by a simple
majority vote in the Senate. Thus, the President cannot override Congress in his
selection of judges. The Chief Justice is appointed in the same way.3*® Thus,

while the judges are appointed this is checked and balanced by Congress.

In the UK, there is no political vote on the appointment of judges, meaning that it
is difficult to locate a suitable proxy for judicial ideology. Since 2006, the Judicial
Appointments Commission (JAC) has been independently tasked with appointing
judges, including the Lord Chief Justice. The independence of the judiciary from
the other branches of government is confirmed by the Constitutional Reform Act
2005,3%° which created the JAC,%° and effected the symbolic renaming of the
Appellate Committee of the House of Lords to the Supreme Court.¢! Hanretty
examined whether the outcomes of cases in the House of Lords could be
modelled according to the party in power at the time individual judges were
appointed.3%2 He found that such a model did not improve upon the null model as

a predictor of outcomes. The political inclinations of judges are rarely disclosed

% | Epstein and G King, O06The Rules of Inferencebd
MA Livermor e, 0 Pi t fiea that é&tteropt to Brugrstandi thee a-hctorS Affeating
Appell ate Decision Makingdé (2009) (58) (8) Duke 1
%"See RA Posner, O0The Role-Fofrsth€ehudgegodi (2006) T B
358 See http://www.supremecourt.gov/fag.aspx#faqgil <accessed 20 August 2015>.

359 Section 3.

360 jbid, s 61.

361 jbid, s 23.

%2CHanretty oO6The Deci si onsL aawn dL olrddesadl (P200id3o)Sci4o3f (B3r)
703
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in public, meaning it is difficult to find any other way to measure ideology. As Gee
and his colleagues say, the appointment of judges in the UK, which was once
characterised rteyw yo satnalb ii*thi§ tow chardotedsed by, a
long and highly formalised selection process administered by the JAC. Although
it was intended to be a recommending body, it now operates as an appointing
body,364 with Lord Chancellors now seriously marginalised even for the more

senior judicial positions.35°

Arvind and Stirton offered an alternative way of measuring judicial attitude in the
UK Supreme Court.®%¢ Rather than analysing judges on a left / right continuum

as did Hanretty, they used a green-light / red-light continuum. This, they argued,

measured Owhether they see the proper ro

a restrictive or permissived att i tude towar ds & dhswas
not a purely attitudinal measure, however, but was also a doctrinal / legal
measure. This is because they argued that their model captured whether the
judges had certain attitudes towards what the law required.®%® They found that
some judges wStr at end r eHigldtptram gthres,eand, at least
sometimes,thed6 bench composition can sti | [39
Arvind and Stirton have valuably shown that there are alternative measures of
judicial attitudes and perspectives, and they can be used to study British judges.
Owing to the nature of Court of Appeal judgments, in particular, that there is only
ever one opinion in criminal appeals, there is no ideological ranking of judges in
this study. However, individual judges are used as variables, which will give an

insight into whether individual judges are associated with particular outcomes.

stra

mat t

363 G Gee, R Hazell, K Malleson and P O 6 B r The Rolitics of Judicial Independenceinthe UK & s

Changing Constitution, (Cambridge University Press 2015) 160.
364 ibid, 163.
365 ibid, 186.

%6 TT ArvindandL Stirton, o6Legal I deology, Legal Doctri:i

418.

367 ibid, 425-6.
368 ibid.

369 ihid, 429.
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It is becoming increasingly acknowledged that behavioural or attitudinal models
of judicial decision-making omit some important features of adjudication. In more
recent years, judicial scholars and political scientists have sought broader
analysis. Of particular importance to this study is work which considers the

institutional position of courts, to which attention now turns.

3.6 Post-attitudinal models of judicial decision-making
Gillman and Clayton argued that attention should be diverted away from the
policy preferences of particul ar

characteristics of the court as an institution, its relationship to other institutions,

judg

and how both of these mi°Blodm agyled that legalu di c i

scholarship eatereddianadpposphase wi't
institutional model, which r eq@&%As€E€ress
argued, one of the shortcomings of behavioural / attitudinal studies of judicial
decision-making is the lack of any variable designed to capture the effects of the
law on judicial decisions.®”? A consideration of the law is one important element
of post-attitudinal research on judicial decision-making. A major criticism of
American ELS which utilises the US Supreme Court Database3’3 is that it fails to
take account of the law itself.3’# In this thesis, variables which consider the
broader institutional situation and relationships between the Court and other

institutions are considered.

As will be explained further in Chapter 4, the decision-making of the Court, and
the 6unsafety testd is a product ofcei
system. Thus, certain norms may have an impact on how the law is interpreted,
and how the Court decides cases. The norms which operate in the decision-
making of the Court of Appeal have been previously studied by researchers.

870 CW Clayton and H Gillman (eds) Supreme Court Decision-Making: New Institutionalist

Approaches (University of Chicago Press 1999) 3.

S A Bl oom O-Rheé¢ei iedshal Moment O: Judici al Po
I nstitutional i snsbo c(62y0 ORle)v (23159), La2w) .&

372 FB Cross, Decision Making in the US Courts of Appeals (Stanford University Press 2007) 39.

873 Housed at Washington University Law School, available at http://scdb.wustl.edu/

8% C Shapiro, 6Coding Complexcal: ABalpngi sgola
(2009) Hastings LJ 477.
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Some observers of the Court of Appeal are of the view that the Court has
consistently applied and interpreted its powers in a restrictive manner.3”®> For
instance, when Roberts found that the success rate in appeals raising only
60factual i ssues6 was | owviderxeobthecCountactingd e d t
restrictively3®* Thi s o6érestrictived interpretation
observation that appellants who can point to a substantive significant error of law
are most likely to be successful; and appellants who cannot are unlikely to be
successful.3’” Chapter 4 explains that this has become part of the meaning of the

bunsafety testdéd and part of the | aw whi cl

I n this thesis, a number of variables wh
are considered. In particular, there is a variable designed to capture the law
relating to appeals. This measurement of the law embodies how judges perceive
their rol es, and how the Ounsafety test¢
which capture the institutional position of the Court of Appeal, include whether
permission to appeal was granted by the single judge or by the Full Court, and
whether the appeal was by way of a Criminal Case Review Commission (CCRC)

referral.

Utilising the desire to consider broader factors which could influence the decision-
making of judges, a range of other models / theories have developed in recent
years. Resnik developed a managerial model of judicial decision-making, which
postulates that a primary concern of judges is to control their workload and

calendars.®”® She argued that managerial judging is problematic because it

375 See R Pattenden, English Criminal Appeals 1844-1994 (Clarendon Press 1996); R Nobles

and D Schiff, Understanding Miscarriages of Justice: The Law, The Media, and the Inevitability of

Crisis (Oxfor d Uni versity Press 2000) ; S Roberts, 6The
andFactual l nnocence: Remedying Wrongful Convictioa
86; M Naughton (ed), The Criminal Cases Review Commission: Hope for the Innocent? (Palgrave

Macmillan 2009); SJ Heaton, A Critical Evaluation of Using Innocence as a Criterion in the Post-

Conviction Process (DPhil Thesis, University of East Anglia 2013).

876 ibid.

8% See S Robert s, 6The Royal Commi ssion on Cri mi
Remedying Wrongful Convictions in the Court of Aj
%% Resni k, O6Managerial Judgeso6 (1983) 67 Harv L
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appears to elevate speed over deliberation and impartiality.3”® George and Yoon
have recently explored the managerial model, and found stronger evidence for
managerialism than for attitudinalism.38® Echoes of managerialism appear in
some outputs from the Court of Appeal. In the 2015 / 16 Annual Report Hallett
LJ, Vice President of the Criminal Division, demonstrated concerns with the
management of the Court. She r ef erred to the Court bei |
lengthy grounds of appeal, and expressed concern regarding the number of
judges required for certain appeals.3®! She expressed similar concerns in the

previous year 8% annual report

Managerial concerns may also be relevant in the variable which has been
designed to capture the law applying to appeals. As will be discussed further in
Chapter 4, the appeals process appears to favour appeals which raise procedural
irregularities. As Spencer noted, the leave process in appeals appears well
suited to locating procedural errors in trials, but it is less well suited to dealing
with claims that the jury simply reached the wrong decision.38 Carefully reviewing
the facts of the case, and receiving fresh evidence, take time and expend energy,
which from a managerial perspective is difficult for the Court given its limited
resour ces. This, ultimately, may feed ir

process, appears to favour procedural irregularity appeals.

Other researchers have sought to relate judicial decision-making to general
theories of human decision-making. As was discussed in Chapter 2, some
researchers have sought to uncover whether behavioural heuristics and biases
influence decision-making.®8* Others have focussed upon the motivations behind

human decision-making, and how this relates to judicial decision-making. For

879 ibid, 425.

380 TE Georgeand A H Y o ohief,Judge€: The Limits of Attitudinal Theory and Possible Paradox

of Managerial Judingé (2008) 61 (1) Vand L Rev 1.
381 Court of Appeal, In the Court of Appeal Criminal Division 2015 / 16 (Court of Appeal 2017) 4.

382 Court of Appeal, In the Court of Appeal Criminal Division 2014 / 15 (Court of Appeal 2016) 3

%83 JR Spencer, 6 Does Our Present Criminal Appeal Systen
684.

384 See, for instance AJ Wistrich, C GuthrieandJJRac hl i nks ki , 6 Ca nmisidihied ges |
Information? TheDi f f i cul ty of Deliberately Disregardingd

82



instance, Baum argued that an inherent human trait i the desire to be liked and
respected by people who are perceived as important to them i must also apply
to judges as they, too, are human beings.38> Baum argued that this desire leads
to changes in behaviour, and this too may influence the decisions which judges
reach.3®® A psychological analysis of the motivations of judges is beyond the
design and scope of this study. It is emphasised that the study of judicial
behaviour is now well developed, and in some countries, has moved beyond

correlational study of the outcomes of cases.

A particular area of development relevant to this study is consideration of the
decision-making of panels of judges.®®’ danel effectsdrefers to how the members
of multi-member courts might influence each other, and the decisions that a court
reaches.3®® The Court of Appeal sit in panels of at least three judges, and social
psychological research has explored how small groups reach decisions.®® In
American studies, the study of panel effects has focussed upon what happens
when the panel is a mix of Democrat and Republican judges. Revesz found that
judges were more likely to vote ideologically when they were sitting in panels with
other judges from the same party.3°° Furthermore, he found that the ideology of
a judgeds coll eagues was a better predic
own ideology.3®! Cross and Tiller similarly found that the ideological composition
of panels was related to how judges vote.3*? They coupled the analysis of the
ideological composition of panels with an analysis of legal doctrine. They argued

that the presence of a political minority (particularly, a Democrat judge) within a

385 | Baum, Judges and their Audiences: A Perspective on Judicial Behavior (Princeton University

Press 2008) 25.

386 jbid.

%See KM Quinn 6The Academic Study of D®&X)j160 on Ma
Cal L Rev 1493.

388 jbid, 1497.

W See WL Martinek, 6Judges as Members of Thanal | G
Psychology of Judicial Decision Making (Oxford University Press 2010)

%0 RRevesz,6 Envi ronment al Regul ation, I deology, and t|
391 ibid, 1764.

%2 FB Cross and EH Til l er, 6Judicial Partisanship and
Whistl eblowing in the Federal Courts of Appeal so
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judici al panel moderated the panel when

legal doctrine.3%3

Not all studies have found panel effects. Sunstein, Schkade, and Ellman found
no evidence of panel effects in several areas of law, including criminal appeals.3%*
Moreover, even when there appeared to be panel effects they were not large.3%°
The authors suggested that the minimal panel effect was due to different court

compositions dampening the i deol ogy

precedent and | awdé; and the 3&mmasmlson g

studied panel effects. She sought to determine whether judges in politically
mixed panels act strategically to avoid being overruled on appeal.®®” She
postulated that strategic judges would mediate their decisions to seek to prevent
dissent from a minority judge.®%® She found mixed evidence for this strategic
decision-making. She found that the US Courts of Appeals panels did not seek
to avoid review by the Supreme Court, but they did seek to avoid review by other
Courts of Appeals panels.3®° She suggested managerial reasons for this (further
hearings by the Court meant more work for the Court),%°° and reasons similar to
those proposed by Baum: that the opinions of their Courts of Appeals colleagues

were more important and salient to them. 02

It is difficult to properly assess panel effects in this study. This is because there
is only one judgment per case in the Criminal Division of the Court of Appeal, and
So it is not possible to observe what the role of each judge was in a particular

judgment. This, it must be noted, means an important part of the decision-making

393 jbid, 2173.

8% CR Sunstein, D SchkadeandL M EIl | man, &6l deol ogical Voting

Preliminary Investigation (2004) 90 VaL Rev301,334. Not e t hat some of
did find evidence of panel effects, see CR Sunstein, Why Societies Need Dissent (Harvard
University Press 2005).

3% jhid, 336.

3% jhid, 336-7.

397 PT Ki m, 60Del i beration and Strategy on the

Exploration of Panel Effectsd (2008) 157 U Pa

398 ibid, 1345-6.
399 ibid, 1368-9.
400 jbid, 1369.
401 ibid.
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process i collegiality and deliberation T is omitted. One aspect of panel decision-
making which can be explored, however, is the constitution of particular panels.
Variables have been collected for the ranks of judges, which will help to determine
whether judges in leadership roles (such as the Lord Chief Justice and the Vice
President of the Criminal Division) are associated with deciding appeals in
particular ways. This offers an opportunity to explore whether the dynamics of

Court composition has any apparent role in decision-making.

3.7 The relationship between this thesis and previous judicial behaviour
studies

As has been seen, in some countries, particularly the United States, scholars
have been studying the decision-making of judges for decades. This has led to
the development of the models of judicial decision-making which have been
discussed above. There are, however, legitimate reasons to doubt whether such
models can fully account for the complexities of judicial decision-making. The
limitations of these kinds of studies are considered in depth throughout Chapters
5 and 6 of this thesis. There are considerable reasons to question the
behavioural / attitudinal models in particular.4°? Furthermore, the relative absence
of judicial studies in Britain means that the models have not been
comprehensively tested in Britain. Accordingly, there is no real a priori empirical
justification for hypothesising that such models would be successful in explaining

judicial behaviour in Britain.

The research conducted in this thesis, therefore, does not seek to confirm
whether any of these models appear to account for the decisions of judges.
Rather, an explorative approach has been adopted. This study may be best
understood as an explorative data analysis of a large amount of data collected

402 This is particularly true of studies based upon the US Supreme Court Judicial Database, see

See TE Pettys, OBroepEBprsssiaond, the Courtds Conse
Epstein-Parker-S e g a | studydéd (2015) 63 Bienfthis critiquRgeneratéd; and
CL Boyd o6l n defence of Empirical Legal Studiesd (
neither perfect A Comment on the tension betwee
Buff L Rev 379; OCmdthiawa treod 6rNeuarsbcerisng, and empiri c.
63 Buff L Rev 385.
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from Court of Appeal judgments. In this analysis, there is an emphasis on the

observation of whether patterns occur in the data.**®> An explorative inductive

approach is wuseful when the background r

expectation that results sh®uld come

The relationship between this thesis and the field of judicial studies is to employ
the methods developed by primarily American researchers, and apply those
methods afresh in the Court of Appeal. This has a number of advantages. The
study is not burdened by seeking to test whether one particular model explains
decision-making. Furthermore, by analysing a range of variables which may to
varying degrees be indicative of one or more model, it is possible to determine,
in a tentative way, whether any model has sufficient traction for further analysis
in the future. The history of judicial studies in the United States shows that
simplistic behavioural models were replaced by more advanced attitudinal
versions, which have since been continuously critiqued and questioned. This
thesis has the advantage that these critiques have already taken place, and so
this study can take account of the methodological difficulties which have been

uncovered.

The variables which have been collected and analysed have been designed to
capture the principle of impartiality. An exploration of impartiality is somewhat
more general than an exploration of whether particular models explain judicial
decision-making. This is a further benefit of the explorative inductive approach
taken in this thesis. By focussing upon impartiality rather than a particular model,
the study transcends attachment to any model. Rather, the variables are used to
determine whether particular variables are associated with particular outcomes,
to allow a discussion of what that means for the impartiality of the Court. Lastly,

it should be remembered that it cannot be claimed that the variables completely

out

403 AT Jebb, S Parrigon and SE Wo o, OExploratory Data Analysi s

Researchdé (2017) HR Man Rev 265.

WMPE Spector et al, 6 Mov iemigdlet Refeectipne onadnd intmoductiorat@ k

to

the inductive research special i ssue of Journal

Psychol 499, 502.
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capture the principle of impartiality. As such, the results of this study cannot be

conclusive of partial or impartial decision-making, but the emergence of any

patterns in the data can provide further

impartiality.

3.8 Conclusion

It has been explained that the principle of conducting empirical analysis on the
decision-making of judges can claim a heritage from the American Legal Realists.
The work conducted in this thesis is tied to the Empirical Legal Studies (ELS)
research movement. The majority of ELS work on the decision-making of judges
is American, and this is likely to be due to the influence of American Legal
Realism on the American legal academy, an influence which is much more muted
in other jurisdictions. As a result, quantitative, positivistic, analyses of the
decision-making of judges, utilising more complex social science tools and
methods, are relatively rare in Britain, and unique for the Court of Appeal
(Criminal Division). This thesis has therefore observed this gap in research and
literature and sought to complete it with an analysis of decision-making in the

England and Wales Court of Appeal (Criminal Division).

The extensive research programmes in the United States has led to the
development, and continued critique and refinement of judicial studies. There
has been proposed a number -mdkingdwhiochchave
been empirically tested for several decades in the United States. These include
the behavioural model, attitudinal model, strategic model, managerial, and
psychological models. Analysis of panel effects is becoming increasingly
important. This thesis has utilised this literature in order to commence this

explorative study of the Court.

The next chapter analyses the powers of the Court of Appeal and the background
to the Ounsafety testo. 't will ©be

in an attempt to conduce a more liberal attitude in the Court. However, this was
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unlikely to work in practice, because to conduce a more liberal approach the
powers of the Court simply became more discretionary. As a result of this
discretion, as explained in Chapter 2, there is a possibility of partiality. This
makes the Court of Appeal a good candidate for empirical analysis.
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Chapter 4

The England and Wales Court of Appeal (Criminal Division)

Introduction

This chapter begins by analysing the purposes of the Court of Appeal. It has a

dual purpose in attempting to correct miscarriages of justice by quashing the
convictions of people who may be innocent, and upholding due process by
quashing convictions achieved following procedural errors or breaches of due
process. TheCour t o f revew fuactoin ses/es an important legitimising
purpose, in that it operates as a review of whether the convictions it examines
have 6mor alMoral authbrity pertding t the legitimacy of guilty verdicts,

i n t hat It shoul d be a morally justi
blameworthiness and fitness for punishment.#%> Moral authority will derive from

the convictionds factual accur acglticaland
principles which underlie the criminal process.*% Given this function of the Court

in reviewing the legitimacy of convictions, it is important to know whether the

Court itself has legitimacy to render decisions.

All of the cases analysed in this thesis were decided while the Court was
operating the 6uns anpertant to uneleystadd. how the Hests it
works, and this chapter provides a thorough analysis of the test. This chapter

briefly analyses the history ofthe Court6 s powed $ will be shown
powers have progressively become looser and more discretionary in nature, and

0 0 pteenx t uThe @n8afety testbappears to provide the Court with maximum

flexibility and discretion. However, this flexibility is dampened to an extent by the

Court having stipulated what is necessary for a conviction to be unsafe. Itis only

if an appellant can meet the tests built into the @nsafety testdby case law, that

the Court can quash a conviction. Thus, it could be said that while the ansafety

testbappears discretionary, it is often guided by legal rules and principles.

5] Dennis, 6The Right to Confront Witnesses: Mea
Crim LR 255, 259-60.
406 jbid.
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4.1 Purposes and function of the Court of Appeal

The purpose of having an appeal system is inextricably linked to the general

overall purpose, function, or aim, of criminal justice. Rule 1 of the Criminal
Procedure Rules*®” providesanéoverri ding objectived that
with o6justlyod. Dealing with cases just/
principles or subsidiary aims. The first three are most important for present
purposes, and require, firstly, ensuring that the innocent are acquitted and the

guilty are convicted.*®® Secondly, the prosecution and the defence must be

treated fairly.4® Thi r dly, a defendant dés rEurgpgedns unc

Convention on Human Rights should be recognised.*1°

There are some difficulties with these aims which should be mentioned. Firstly,
the aim of 6convicting the g uubus withGhe may

presumption of innocence. Since all persons on trial are presumed to be

innocent, does it make sense that the supposedai m of t he tri al i S
gui |l tyéo, gi ven t hlegally g up drtsycdn oinsc eontlhye ¢
occurred? The aim i s suggestive of guilt being

needing only to be discovered by the trial. At an abstract level this might be true,

but as Nobles and Schiff argued, it is doubtful whether guilt is a thing which exists
Oobhertd, given that guilt or other wise of
events, coupled wi**h 6l egal guiltéo

Some of the aims appear to be in conflict with each other. Even appellants who
are in an abstract sense 6 g u ,ioll those delieved to be guilty, are entitled to have
their due process rights recognised. This raises the question of what happens
when they have their rights abused? Moreover, is it possible to @nsurebthe
acquittal of the innocent, whilst simultaneously attempting to do justice by

407 Available at https://www.justice.gov.uk/courts/procedure-rules/criminal/rulesmenu-2015
<accessed 23 August 2016.

408 See rule 1.1.2(a).

409 jbid, rule 1.1.2(b).

410 jbid, rule 1.1.2(c).

411 See R Nobles and D Schiff, Understanding Miscarriages of Justice: The Law, The Media, and
the Inevitability of Crisis (Oxford University Press 2000) 21.
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punishing wrongdoers? The epistemological limits of the criminal trial, in that
belief Obeyond reasonabl e doubtdé is requi
means that error is always possible. Is there an acceptable error rate?4? Or, is
it not the case that onl y awsgsyacquittedwoalth sur e
be to not convict anyone?43 Moreover, can any of these principles be achieved
whilst at the same time conforming to principle (e) of Rule 1 of the Criminal
Procedure Rules: dealing with cases efficiently and expeditiously? With unlimited
time and resources the aims might be possible, but that is not the reality for the
criminal justice system generally, and the Court of Appeal in particular. Such
guestions go to core of the role of the Courtd s i nst i t utnirevieweny p o s |

convictions and quashing those which it thinks are unsafe.

Spencer argued that the Court of Appeal is in place to remedy two distinct ills.44
The first is to remedy a miscarriage of justice in the sense of the conviction of
people who are innocent; the second is to remedy a failure of due process of law,
to an extent, irrespective of actual innocence or guilt.#*> These accord with the
general overriding objective within the Rules to do justice. Similarly, Dennis
argued that the fundamental function of the Court is to review the legitimacy of
convictions.**® This requires a review of whether the conviction is factually
accurate, carries sufficient dnoral authorityéto justify continued punishment, and
is dounded on the rule of lawd*!” Convictions can only be safe if the Court is

satisfied of these requirements. The Courtés role is to d
convictions failing these test could not be just 6 Mor al ly authorit
6fmodued on the rule of | awbd are related t

of fairness or other procedures can render a conviction unsafe even if they do not

cast doubt on the accuracy of the verdict.

412 Most famously, Blackstone offered the 10:1 ratio in his Commentaries on the Laws on England,
(1809) vol 4, 358. Itisnotnecess ary to discuss the quesfuitheen of t h
43SeeVHal vorsen, O0ls |t Better That Ten Guilty Per:
Convicted? (2004) 23 Crim Just Ethics 3.

“MIJRSpencer 06 Do e sCriDinat Apgeal 8ysteemMa ke Sense?6 R&D06) Cr
415 ibid, 683.

“%IDennis, O6Fair Trials and Safe Convictionso [20C¢C
417 ibid, 236.
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Dennis argued that the Court has adopted a clear position in which a conviction
will always be unsafe if the Court thinks that there is a reasonable doubt about
the convicti on 6%® Hudhermarea $ubstantial breachesyof the
rule of law will always cause convictions to be unsafe, if it was such that it was
unfair to try the appellant at all.*'® He also suggested that in cases where it is
alleged that breaches of procedure occurred, the essential question is whether
the breach prejudiced the appellant to the extent that the outcome of the trial
might have been different but for the irregularity.**Denni sdés ar gument

analysedbel ow, when the d6dunsafety testd is ¢

The complexities of the functions of the Court are well illuminated by the case of
R v Paris and others,*?! also commonly known as the Cardiff Three case. The
three appellants were convicted of the murder of Lynette White. One appellant,
Miller, who was mentally impaired and had a reading age of 11, confessed to the
murder of White (who was his girlfriend). The others had witnesses testify against
them placing them at the scene. The investigation occurred after the enactment
of the Police and Criminal Evidence Act 1984 (PACE), which provides that
confessions gained by oppressive questioning are inadmissible.*??> The
appellants challenged the admissibility of the confessions at trial, alleging
oppression, but the confessions were ruled admissible by the trial judge. Two
years later, the convictions were quashed. In the appeal, the Court of Appeal
listened to the tape recordings of the police interviews, parts of which had not
been made available to the trialjudge,and concl uded that Mill e
and h e dytherpelidednto confessing.*?3 He was asked the same question

over 300 hundred times, in order to induce confession.

The Cardiff Three could be considered a classic example of the Court of Appeal

upholding due process values in quashing the convictions due to procedural

418 jbid, 219.

419 ibid, 214.

420 jbid 230.

421 (1993) 97 Cr App R 99.

422 Police and Criminal Evidence Act (1984) (PACE) s 76.
423 Paris, (n 421) 103.
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irregularities and misbehaviour by the authorities. This would be such a classic
example, except that it is now known, as far as it can be, that as well as having
their due process rights abused, they were also innocent of the murder. The real
killer was convicted in 2003 and absolved them of any involvement.*?* The
withnesses against the Three were convicted of perjury and sentenced to
imprisonment.*?> The judge sentencing the perjurers noted that they were
0seriously houndedabusedyd id erda nithuleaatt eech eldy
into making false statements against the Cardiff Three.#?6 A criminal case against
the police officers concerned collapsed in 2011, after prosecution evidence
against them disappeared. The evidence was found a short time later in a

cupboard.*?’

The fact that the Cardiff Three are known to have also been innocent serves to
obscure that the convictions were quashed not because they were innocent, but
because the Court of Appeal found that the confession should not have been
admitted at trial. Naughton is critical for the Court because of this. He stated that
the Court did not quash the convictions because the Court wanted to correct an
apparent wrong, the conviction of innocent people, but because of this
irregularity.*?® He said that this is evidence that the Court is not concerned with
correcting miscarriages of Jjustice as unc
in a legalistic sense.*?° This criticism of the Court does not seem well placed. The
Court could not have quashed the conviction on the basis of their innocence
because, at the time the convictions were quashed, the Court could not have
known that they were actually innocent. It may even be said that this case
demonstrates the Court taking a strongly pro-active approach in seeking to

correct miscarriages of justice because the Court quashed the conviction despite

24S5ee S Morris oO0Cardiff Three Are Completely Inno
(The Guardian, 13 July 2011).

4% See BBC News Online 0Three Jailed for Mur de
http://news.bbc.co.uk/1/hi/wales/7792501.stm. <18 August 2016>

426 bid.

427 See Independent Police Complaints Commission, Destruction of Specific Documents Leading
to the Collapse of the R v Mouncher & others trial, Report, (IPCC 2011).

428 M Naughton, The Innocent and the Criminal Justice System: A Sociological Analysis of
Miscarriages of Justice (Palgrave Macmillan 2013) 154.

429 jbid 1517 4.
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there not being conclusive proof of innocence at the time of the appeal. The
convictions were quashed because the breaches of rules were so obvious and
egregious, and so clearly in flagrant disregard of PACE, that the convictions had
to be quashed. They lacked any moral authority. Therefore the convictions were
qguashed not because innocence was proved, but because there was a risk that
real injustice had been done. It is unclear how this demonstrates that the Court

is not concerned with correcting the convictions of the innocent.*3°

Quashing convictions for procedural irregularities may at times appear difficult to
justify. One example of a case which is difficult to justify is R v Weir.*3! His
conviction for murder was quashed because the DNA evidence against him
should have been destroyed and removed from the National DNA database, as
required by section 64 of PACE. The Crownds appea
Appeal 6s deci si o/the Moase of dards mecasse thedappeal was
lodged one day late.**? If the C r o wappesl had been heard by the House, it is
very likely to have been successful because the decisionin At t or ney

Reference (No 3 of 1999)*% held that failing to destroy DNA samples under

section 64 did not automatically make the evidence inadmissible. Indeed, Lord

ag

Gene

Steyn implied that the Court of Appeal decision in Weir wa s 6 a*¥f sandr d 6

6 wr ot lgidtherefore highly unlikely that the same decision would be reached
now, but the case does demonstrate the conflict between protecting due process

rights and ensuring the conviction of the likely guilty.

The overall purpose of the Court of Appeal is to do justice. Within that overall
aim, however, there are a variety of conflicting principles and interests. The Court
is in a position of having to balance the overriding objective principles of ensuring
that innocent appellants have their convictions quashed, against dismissing

unmeritorious appeals. Furthermore, the interest of fairness, which is afforded to

430 As Naughton alleged at ibid 142.
431 R v Weir Times 16 June 2000.
432 R v Weir [2001] 1 WLR 421.

433 [2001] 1 AC 91.

434 ibid, 118.

435 jbid, 120.
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both guilty and innocent appellants, is balanced against the interest of upholding
the conviction of the guilty. All these interests must then be balanced against
maintaining the integrity of the system, in particular the finality of jury verdicts and
the system of trial by jury in which it is the jury tasked with determining guilt or
innocence in Crown Court trials. There has been concern that the Court is
balanced too far in the direction of upholding the integrity of the jury system, and

finality, rather than doing justice in the sense of quashing the conviction of the

i nnocent . These concerns | ed ultimately
Court currently operates. These 1 ssues, and erbtenedtons af
below.

4.2 Criminal justice system statistics

The most recent available complete data relating to criminal appeals is for the

year 2016.43 The appeals studied in this thesis, however, are from the time

period 2006 to 2010. Data is available for this time period from a number of

different sources.*3” In 2016, 1.5 milioncaseswer e recei ved by t he
court system.*¥® Of these, 326000 were either-way offences; 32000 were
indictable only offences; 562000 were summary motoring offences; 539000 were
summary offences; and 68000 were for breaches of orders.**° In 2010, 1.7 million
cases were received by Théd eombmedgnusberroat e s 0
indictable and triable either-way offences was 410000; 590000 were summary

motoring offences; 546000 were summary only offences; 117000 were breaches;

and 131000 were youth proceedings.*4!

436 A|l statistics are taken from the tables contained in Criminal Court Statistics: October to
December 2016 (main tables) available from https://www.gov.uk/government/statistics/criminal-
court-statistics-quarterly-october-to-december-2016 (accessed 19/06/2017).

487 See Court Statistics Quarterly January i March 2012 main tables. Available from
https://www.gov.uk/government/statistics/court-statistics-quarterly-earlier-editions-in-the-series
(accessed 19/06/2017).

438 2016 data, table M1.

439 ibid.

440 2010 data, table 3.1.

441 ibid.
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In 2016, 116000 cases were received by the Crown Court system.? 46000
related to either-way offences; 27000 were indictable only offences; 31000 were
commi ttals for sentence; and 10000

decisions.**3 In 2010 the Crown Court received 152000 cases, of which 63000
were triable either-way offences; 34000 were indictable only offences; 41000
were committals for sentence; andt her e were 13000 app

courts.444

The most recent available full year statistics on conviction rates in the Crown
Court are from 2015.44% These show that in 2015 93000 individual defendants
were tried (109000 in 2010).446 Of these, 64000 pleaded guilty to all counts
(76000 in 2010). Of those who pleaded not guilty in the Crown Court, 12000
individuals were convicted in 2015. The following Table shows the number of
individual defendants convicted in a Crown Court following a not guilty plea in the
period 2007 to 2015, thus encompassing part of the period under analysis in this

thesis.*4’

442 2016 data, table C1.

443 jbid.

444 ibid.

445 See Criminal Court Statistics Quarterly January to March 2016.
448 jbid, table AC6.

447 Produced from ibid.
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Table 4.1: Number of defendants convicted in a Crown Court following not guilty

plea 2007-2015.
Year Number
2007 11073
2008 11137
2009 11252
2010 11957
2011 12275
2011 12490
2013 11518
2014 11121
2015 12106

It will be seen that the number has remained fairly static. Out of a total of more
than 1.5 million criminal cases, therefore, only a small proportion of defendants
are convicted of the most serious crimes in the Crown Court following a not guilty
plea. As will be discussed further below, only a small proportion of these will

apply for permission to appeal their convictions.

There is further data available for the number of persons convicted of the offence
of rape between 2006 and 2010. In 2013, the Home Office produced a statistical
bulletin on sexual offending.**® The statistics break down the offence of rape into
several categories. Firstly, rape is divided into rape of a male and rape of a
female.**® Secondly, there is rape of a female over the age of 16 charged as
rape under section 1 of the Sexual Offences Act 2003, and rape of a child under
the age of 13, (charged as rape under section 5). The statistics also show section
1 rape of a child aged under 16 (but presumably 13 or over). There is no separate
offence of rape for this category; it would be charged under section 1.4%° These

same categories are provided for rape of a male. The data also shows attempts

448 An Overview of Sexual Offending in England and Wales (Home Office, Ministry of Justice
2013).

449 ibid, Sexual Offending Overview Tables, table 4.1.

450 ibid, see glossary.
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of these offences. The following Table reproduces the data relating to the number
of persons convicted of these kinds of rape against a female.** As they are not
considered in this thesis, attempts are omitted. This Table includes persons who
either pleaded guilty or who were convicted.

Table 4.2: Persons convicted of rape of a female 2006 - 2010.

2006 2007 2008 2009 2010
Under 13 85 91 141 143 167
137 under 16 219 236 241 273 271
16 or over 384 375 382 413 445
Total 688 702 764 829 883

The following Table shows the same data for persons convicted of these
categories of rape against a male. The total number of persons convicted of an
offence of rape between 2006 and 2010 is shown in Table 4.4. These Tables

include persons who either pleaded guilty or who were convicted.

Table 4.3: Persons convicted of rape of a male 2006 - 2010.

2006 | 2007 |2008 |2009 |2010
Under 13 32 37 33 28 46
137 under 16 15 23 14 15 17
16 or over 20 16 12 14 14
Total 67 76 59 57 77

Table 4.4: Total number of persons convicted of rape 2006 i 2010.

Year

2006

2007

2007

2009

2010

Number

755

778

823

886

960

451 Reproduced from ibid, table 4.1.
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This thesis has included the age of the complainant in a rape appeal and the
deceased in a murder appeal as independent variables. These above age
categories are used as the ages for the independent variables. There is an
additional variable for those aged 16 and 17, and so who are still considered
children. This has the benefit that the variables used for rape are mapped onto
the Sexual Offences Act 2003. However, this does mean that these age
categories, specifically designed for rape, are imposed onto murder appeals. The
specific decisions relating to the coding of the murder and rape appeals are

returned to and analysed in Chapter 6.

Statistics are also available for the number of persons convicted of murder
between 2006 and 2010.%°2 The following Table reproduces this data. This Table
includes persons who either pleaded guilty or who were convicted.

Table 4.5: Number of persons convicted of murder 20067 2010.

Year Number
2006 358
2007 315
2008 328
2009 267
2010 141

Those who have been convicted in a Crown Court have an entitlement to seek
6l eaved (permission) from the Court

As was shown above, approximately 11000 - 12000 persons are convicted each
year in a Crown Court following a not guilty plea. Whilst defendants who pleaded
guilty can, and do, occasionally appeal their convictions, it is relatively rare for
those who pleaded guilty to do so. As is discussed below, appeals following a

guilty plea are unlikely to be successful.

452 Data collected from Homicides, Firearm Offences, and Intimate Violence 2009-10
Supplementary volume 2 (Home Office 2011) table 1.10.
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An appellant who wishes to appeal must lodge an application to the Court which
will initially be decided by a single High Court judge. The single judge can either
grant leave, or refuse leave. If leave is refused, it can be renewed before a Full
Court which will decide whether to grant leave. Table 4.6 shows the number of
applications for permission to appeal against conviction received per year
between 2006 and 2010; the number of applications granted by the single judge;
the number of failed applications renewed; and the number of applications
granted by the Full Court.#>3

Table 4.6: Applications received 2006 i 2010.

Year Applications | Granted Renewed Granted By
Single judge | Applications | Full Court

2006 1595 291 481 137

2007 1508 288 520 125

2007 1588 212 400 146

2009 1435 275 477 117

2010 1488 242 370 148

A number of observations can be made about this Table. Most applications are
declined by the single judge i fewer than 20% of applications are granted
permission by the single judge. Of the unsuccessful applicants who decide to
renew their applications, the chances of being granted permission by the Full
Court are slightly improved. There has also been a steadily declining number of
applications received by the Court, and this continues to the present day. In the
12 months ending October 2016, the Court of Appeal received 1417 applications

for permission to appeal against conviction.*>*

The method of permission being granted are independent variables in this thesis.

In particular, whether the case is heard following permission by the single judge,

453 Data extracted from Court Statistics Quarterly January to March 2014 table 5.7.
454 In the Court of Appeal Criminal Division Annual report 2015-16 (2017) 27.
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the Full Court, or the CCRC. This variable relates to the institutional position of

the Court of Appeal, and how the processes of the Court function.

The above Table highlighted statistics relating to the permission to appeal
process in the Court of Appeal. Table 1.1 in Chapter 1 compared the number of
cases heard per year between 2006 and 2010 with the number of combined

murder and rape appeals per year. This is reproduced here as Table 4.7.

Table 4.7: Comparison of overall Court of Appeal workload and murder and rape
workload (2006-2010).

2006 | 2007 2008 2009 2010 Totals
Sampled Appeals | 120 91 66 91 104 472
Overall workload | 572 523 438 430 496 2459
% workload in|20.9 17.3 15.0 21.1 20.9 19.1
sample

Since 2010, the number of cases heard by the Court of Appeal has declined
significantly. In 2016 the Court heard only 260 appeals against conviction.*5®
These data relating to the appeals heard between 2006 and 2010 are returned to
in Chapter 7.

The criminal justice statistics recounted in this section reveal a number of points.
The Court of Appeal hears only a small fraction of all criminal cases. If the 11000
- 12000 defendants convicted in the Crown Court following a not guilty plea in
2016 is the most appropriate the denominator, and the 260 appeals heard in 2016
is the numerator, the Court heard 0.02% of cases within its jurisdiction. The
Courtdéds role is much more significant qua
to, as explained in section 4.1, the role of the Court in ensuring that due process

is adhered to, and its role in seeking to correct miscarriages of justice. Despite

455 jbid, 25.
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its quantitatively small reach, the Court is a suitable body for empirical study

owing to the importance of the Court qualitatively.

4.3 Ashort historyof the Courtds powers

The Court of Criminal Appeal (as the Court of Appeal (Criminal Division) was

known until 1966),4°¢ was created by the Criminal Appeal Act 1907. The Act

afforded the Court the power to allow an appeal against conviction if it felt the
conviction was, (section 4(a)): dunreaso
regard to the oeshoudikkedsetd acli debn t he gr ol
decisionona question of | awé, or, (c), there

was an additional proviso that, notwithstanding a ground was made out, the Court

could dismiss the appeal i f it was sati:
justice had occurred 06 . Section 9 of the Act gave
t hought to be in the interests of justic

exhibit or any other thingé which appear
well as call any witnesses. This afforded the Court the power to admit fresh
evidence upon the application of an appellant. Section 4(a) of the 1907 Act

invited the Court to consider the factual accuracy of verdicts, and enter into the

territory of the jury. Allowing appeals on questions of fact was an important part

of t he 1 9t0JaytAattihe,Couat shouid hear arguments on points of law,

and treat all findings of fact as conclusively established, would be to reduce the
Court t® futilityo.

A

It will be observed thatthe Cour t 6 s power s underbroadpyet 1907
fairly specific and explicit. The textual difference between these powers and the
single ground known as the @nsafety testdis stark. It may be said that section 4
of the 1907 Act was -baa sseodnde wphraotv insoiroen ,6 rwhli
more open-textured and difficult to define. In creating the Court of Criminal
Appeal, it was envisaged thatitsr ol e woul d be to correct 0

misapprehension of the judges, and the misleading of the jury, that [make]

456 The Court of Criminal Appeal was abolished by the Criminal Appeal Act 1966, to be replaced
by the Court of Appeal Criminal and Civil Divisions.
457 See Parl Deb HC 29 July 1907, vol 179, col 587-8.
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criminal tri al s s offeCtearlythis envisaged domeskindhof t or y
critical scrutiny of the decisions of juries. The Cour t 6s power s recolt
however, appeared ill-suited to this task. In a debate on the Criminal Appeal Bill

in 1907, concern was raised by F.E. Smith, who was later to serve as Lord
Chancellor, that the Court 6s “phewaedthatwo ul c
the Courtds pr op o ®e;ahthe mweesrofsthe @aurt & Appeals

which at the time heard only civil appeals.*®® He discussed the case of
Metropolitan Railway Co. v Wright,*¢* in which the House of Lords considered the

scope of review in civil cases. In that case, the Earl of Selborne said that to

overrule aciviljurydb d eci si on t hseaha preponderanch e evilence

€ as to make it unr eas o rhathhejary whanindtrugdd mo s t
and assisted properly by t he “fluthisgsevhat ho ul
the Courtds powers were to be based upor

would be seriously constrained.463

The primary difficulty for the Court was section 4(a) which invited the Court to
consider whether the verdict was unreasonable or not supported by the evidence.
The controversy stemmed from under what circumstances the Court would, or
could, decide a conviction was unreasonable or not supported by the evidence.
The Court frequently made statements similar to that made by Earl Selborne in
the civil context. In the first appeal against conviction which was heard by the
Court, the Lord Chief Justice emtihdeto 6i t |
retry the case where there was evidence proper to be left to the jury upon which
they <coul d come to the <concl u%ilmR Vv at W
McGrath*®*Lor d Goddard stated: o6éwhere there i

act and there has been a proper direction to the jury this court cannot substitute

458 jbid, 588.

459 See Parl Deb HC 29 July 1907, vol 179, col 586-8
480 bid, col 634.

461 (1886) 11 App Cas 152.

462 jbid, 153.

463 See n 459, above.

464 R v Williamson (1909) 1 Cr App R 3

4651949] 2 All ER 495.
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itself for the | 6%liyanaardreview df the Cotirth Rosst®’a s e 0 .
noted that Oeseon gtrheeatr ehgaasr db pai d by t he C¢
cases are extremely rare in which the conviction has been quashed solely on the
ground ¢é [that i t%8Henda soteuhoweees that themebrmasenod .

such reluctance to put themselves in the place of the jury when deciding what

effect a wrong decision on a question of law would have had on the jury.*6°

By the 1950s concern began to grow that the Court was not operating as it should.

Nobles and Schiff observe the 1950s as beingt h e 6 h i ntatk of udicialeon-
receptivitydéd in parti culuraersection9rofdHeda07 on t
Act.#’° The only statutory question for the Court when asked to exercise its
powers to receive fresh evidence wais whe:
the interest of Jjusticeo. The Court <crec¢
to surmount. The hurdles to the admission of evidence were developed

gradually*’* and were summarised by Lord Parker in R v Parks*’2 as being:

OFi rst, tthaeitissoughttecallanest be evidence which was

not available at the trial. Secondl yéi
issues. Thirdly, it must be evidence which is credible evidence in the

sense that it is well capable of belief; it is not for this court to decide

whether it is to be believed or not, but evidence which is capable of

belief. Fourthly, the court will écons
been a reasonable doubt in the minds of the jury as to the guilt of the

appellant if that evidence had been given together with the other
evidence 4% the trialo.

The operation of these rules, especially the rule requiring that the evidence was

not available at trial, caused difficulties for appellants. Spencer says that the

466 ibid, 497.

467 RE Ross, The Court of Criminal Appeal (Butterworth & Co 1911).

468 bid, 88.

469 ibid, 89-90.

470 See R Nobles and D Schiff, Understanding Miscarriages of Justice: The Law, The Media, and
the Inevitability of Crisis (Oxford University Press 2000) 61.

471 See R Pattenden, English Criminal Appeals 1844-1994 (Clarendon Press 1996), 131.

472 (1962) 46 Cr App R 29.

473 ibid, 32.
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Court made its section 9 powers as narrow as possible by inventing a rule that
fresh evidence was not fresh if it could, with due diligence, have been called by
the defence at trial.*’* Thus, fresh evidence which was missed due to
incompetence was not fresh. This approach to fresh evidence signalled that the
Court was generally unreceptive to appeals based on fresh evidence or claims
that the jury had simply made a mistake. The Court would very frequently
reiterate the exceptional nature of receiving fresh evidence, in order to avoid an

appeal becoming a retrial.4"

The operation of the Court may have been hindered by the lack of a retrial power.
The first major governmental report into the operation of the Court was the Tucker
Committee.*’® It was convened to consider whether the Court should be given
the power to order a retrial, a power which was absent from the original Act. It
proposed by a majority that the Court should be granted the power to order a
retrial when convictions were quashed on the basis of fresh evidence. It was
hoped by the majority of the Committee that providing the option of a retrial would
make the Court more receptive to receiving fresh evidence.#’” Although the
Committee reported in 1954, it was not until the Criminal Appeal Act 1964 that

the power to order a retrial was granted.*"®

In 1964 the Parliamentary group JUSTICE issued a highly critical review of the

Court, stating that 6a very restricted

In 1965 the Donovan Committee issued its report into the constitution and

decision-making of the Court.*®® The Committeeé soncerns stemmed from what

“JRSpencer O6Cri mimianlalL aAp paenadl sCr iThe Tail that
260, 264.

475 For instance R v Brown (1910) 4 Cr App R 104; R v Tellett (1921) 15 Cr App R 159; Rv
Mason (1924) 17 Cr App R 160; See especially R v Rowland (1948) 32 Cr App R 29.

Numerous other cases could just as easily have been cited.

476 Departmental Committee on New Trials in Criminal Cases, Report, [Tucker Committee] (Cmd.
9150, 1954).

477 ibid, [25]

478 Criminal Appeal Act 1964, s 1.

479 JUSTICE Committee, Criminal Appeals (Stevens and Sons 1964) [59].

480 Interdepartmental Committee on the Court of Criminal Appeal, Report, [The Donovan
Committee] (Cmnd 2755, 1965).
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it thought was a defect with the drafting of the 1907 Act. It thought that the powers
under section 4(a)-(c) of the 1907 Act overlapped and may have conflicted with

each other. As the Committee noted:

ol f there was <credible evidence both
evidence pointing towards guilt, it is difficult to say that the verdict was

unreasonabl ed or coul dy regaoct to hdbe s upp
evidenced or that there® as a o6miscarr

The Commi ttee recommended reformul ating
recommended that the Court of Criminal A
Appeal 6 be lamCrminal Divisions. Bbthehanges were enacted by
the Criminal Appeal Act 1966, and the changes, including the right to order a
retrial, were consolidated by the Criminal Appeal Act 1968. The powers of the
Court became that it was to allow an appeal if it thought the conviction was:

section 2:

(a) unsafe or unsatisfactory; or

(b) the judgment of the court of trial should be set aside on the ground of a

wrong decision of any question of law; or

(c) there was a material irregularity in the course of the trial.

The oOunsafe or unsatisfactoryd test was
F.E. Smith in the debate to the 1907 Bill, referred to above.*®? The Attorney
General rejected the amendment, due to his concern that the proposed
ame nd me n tloose #gosthe @oint of obscurity and of being unscientific,
i nasmuch as they wo U8 Nevetitheless, sixtyyears laterethe s i o n ¢
Donovan Committeeadopt ed Smithds proposed wordin

481 jbid, [141].
482 HC Deb 29 July 1907, vol 179, col 634
483 ibid, col 638.
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The Donovan Committee thought the new words were broader than the original
formulation because it suspected that the new wording would lead to more

convicted people applyingtothe Court,as t hey woul d &édsee new
provi*ijttomobught that even under the 1907 A
asa jury and come to the conclusion that ¢
be unsafe to all ow t h é&® Thiswab despite, unflertheui | t vy
1907 Act, it being doubtful whether they Court had that power. The Committee
thoughtthatthe d6unsafe or unsatisfactoryd test
role of the Court is to do justice, 0 wh

injudticed.

The proviso allowing the Court to uphold a conviction if it was sure that there had

been no O6substanti al mi scarriage of just
o f t he wor d Thes Committea noted thdt there had been criticism

relating to how the Court applied its powers to receive fresh evidence.*¥’ Section

9 of the 1907 Act became section 23 of the 1968 Act, which now provided that

the Court had the power to receive fresh evidence if they thought it necessary or
expedient in the interests of justice to do so. This was coupled with the duty to

admit evidence which was credible and relevant and there was an explanation

for not adducing it at trial, unless it would not afford any ground for allowing the

appeal. The duty to admit fresh evidence if it was relevant and credible was
recommended to conduce to Court to act i

possible that any miscarriages “f justici

There were two significant decisions shortly following the 1968 Act: R v
Cooper,*® and Stafford v DPP.#%0 Lord Widgery in R v Cooper developed the

doctrine of what is known as O0lurking do

484 Donovan Committee (n 480) at [150].
485 jbid, [148].

486 jbid, [149].

487 jbid, [133].

488 jbid, [136]

489 (1969) 53 Cr App R 82.

490 [1974] AC 878.
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unsatisfactoryé ground meant somet hing ¢
supported byt he evi denced ground found in the
that if all the evidence had been before the jury, and the evidence was correctly

summed up, the Court could still quash the conviction if they had a subjective
sense of uneasdeoubotrd aa booluutr ktihneg convi cti or
unsatisfactory ground meant t lieetherthdre que
is not some lurking doubt in our minds which makes us wonder whether an

i njustice ha‘l ThHe ecenmictiod annGedper, based on disputed

identification evidence, was subsequently quashed.

Stafford v DPP4%2 concerned how the Court should deal with appeals raising fresh
evidence. The appellants argued that the Court of Appeal should be required to

decide whether the fresh evidence might have raised a reasonable doubt in the

mind of thejuryit he O6j ury I mpact 6 haCowttshouldagnagh ar g u
the conviction if they found it did. This was said to be following Lord Parker in

Parks (referred to above) who said that the Court was to decide whether the
evidence was O0credible in the sense that

court to decide whethef® it is to be bel i

This was rejected by the House of Lords, who held that the Court of Appeal is
required to determine the impact of the fresh evidence on their own minds. This
i's because section 2 of the 1968 Act req
theyt hinké the conviction is unsafe or uns
whether Lord Parker in R v Parks was laying down a rule of law that the Court of
Appeal should consider the impact of the fresh evidence on the jury without
considering what weight they give to the fresh evidence themselves.*% It was one
way of determining the safety of the conviction, but the ultimate question for the
Court of Appeal was whether they themselves thought the conviction was unsafe
or unsatisfactory. Viscount Dilhorne doubted whether there was a great deal of

di fference betweerstt taendo jtlhrey mompa @tsd btj e c

491 Cooper (n 489) at 86.

492 [1974] AC 878.

498 R v Parks (1962) 46 Cr App R 29
494 Stafford (n 492) 893.
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the Court has no reasonable doubt about the verdict, it follows that the Court does

not think the j#ry could have onebd.

The case was controversial. Lord Devlin was particularly critical of the decision,
arguing that it blurred the boundary between the judge and jury.*®® The issue
arises primarily in unsuccessful appeals, as it meant that some people were
serving periods of imprisonment despite a jury having not heard all of the
evidence. Instead, judges had heard additional evidence, never seen by a jury,
and decided that it could not have impacted the outcome of the trial. This was
seen as an infringement of the primacy of the jury. It also appeared to be at odds
with the Court s oonmarets appdllatd and redchudecisians c e
of guilt or innocence themselves. There appeared to be an uncomfortable
divergence of positionsi wher e t he Court was prepared
jury and take it upon themselves when considering whether fresh evidence made

a conviction unsafe or unsatisfactory, while at the same time stating that it was

not their role. This added to the increasingly confusing issue of the proviso, the

Ol urking doubtdéd principle, and the Court

The 1983 Report by JUSTICE condemned the approach of the Court, summing

it up as so:

dhe Court has tied its own hands so that only a bad mistake by the
trial judge in summing-up, some legal technicality, or fresh evidence,
as narrowly defined by the 1968 Act, will result in the upsetting of a
convi ®tiond.

It was during the operation of the 19638
shaken Bri“iogskhujuetdicedhbs ¥ dvasmsdaissdi 0

high-profile miscarriages of justice which had not been rectified by the Court of

495 ibid.

496 P Devlin, The Judge, (Oxford University Press 1979) 158.

497 Cited in Nobles and Schiff (n 470) 72-3.

“%Lord Devlin, 6The Conscience of the Juryod (1991
99A number of books were written on this period,
K Starmer (eds) Justice in Error (Blackstone 1993); M McConville, L Bridges (eds) Criminal

Justice in Crisis (Edward Elgar 1994).
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Appeal. It culminated in numerous quashed convictions for very serious offences
in the late 1980s and early 1990s.

The crisis peaked with the quashing of the convictions of the Birmingham Six.>%
Their convictions were quashed when fresh evidence revealed that the tests
carried out by Home Office scientists could not distinguish between explosive
nitro-glycerine, and chemicals found in every day products, such as cigarettes,
playing cards and, possibly, the soap used by the scientists to clean their
porcelain bowls.>! The day the Six were released from prison, the Home
Secretary convened the Royal Commission on Criminal Justice (RCCJ).5%2 The
RCCJ commissioned empirical research into the operation of the unsafe or
unsatisfactory test under the 1968 Act, which was conducted by Kate Malleson.>03
She identified the particular problem areas for the Court as being its dealing with
fresh evidence,*%4 the lurking doubt principle®®® and the proviso.>%® She analysed
the first 300 cases decided in 1990 and found that only four convictions were
quashed on the basis of fresh evidence.®” Most grounds of appeal were
procedural grounds regarding errors which occurred at trial.>% In particular there
was concern that cases with fresh evidence were often rejected or treated with
great caution by the Court.>%° Malleson found that, regarding fresh evidence, the
Court took a subjective approach to assessing it despite the criticisms levelled
towards Stafford.>°The amendments to the Court
to no great change in approach, which she considered to be unduly restrictive.5'1
She argued that the Courtodés preoccup

be best served by rarely reopening factual issues.51?

500 R v Mcllkenny & Others [1991] 93 Cr App R 287

501 ibid, 299-300.

502 Royal Commission on Criminal Justice, Report (cm 2263, 1993) (RCCJ).
503 K Malleson, The Royal Commission on Criminal Justice: Review of the Appeal Process,
Research Study No 17 (HMSO 1993).

504 ibid, 5.

505 ihid, 6.

506 jbid.

507 ibid, 9.

508 ihid, 8.

509 jhid, 11.

510 jbid, 10.

511 ibid.

2K Mal l eson, O0Appeals Against Conviction and

151.
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The R C C Jtérmms of referenceweret o 6exami ne the effectiv
justice system in England and Wales in securing the conviction of those guilty of
criminal offences and the acClealylylts of t
power to quash convictions, the Court has a key role to play in this. The RCCJ

was concerned that the Court appeared reluctant to consider whether the jury

had reached a wrong decision when an appellant could point to no procedural
irregularity as having occurred at trial®>** Thi s was based partly
empirical research which showed that appeals based on fresh evidence or lurking

doubt (i.e. appeals not raising procedural irregularities) were unlikely to be

successful when compared to procedural irregularity appeals.

The Co mmirecgmmenddisns led to the enactmentof t he ¢Gestghsaf e
via amendment of the 1968 Act by the Criminal Appeal Act 1995. The 1995 Act

also created the Criminal Cases Review Commission (CCRC), as recommended

by the Commission. The CCRC has the power to refer appeals back to the Court

of Appeal if it thinks there is a deal possibilityéthat the Court will find the conviction
tobeunsafe®® The Court dés power to receive fres
section 23 of the 1968 Act (as amended), which states that the Court has the

power to receive fresh evidence if it thinks it is in the interests of justice to do so.

When deciding whether it is in the interests of justice the Court should consider,

(section 23(2)(a)), whether the evidence appears to the Court to be capable of

belief; (b) whether it appears to the Court that the evidence may afford any ground

for allowing the appeal; (c) whether the evidence would have been admissible in

the proceedings from which the appeal lies; and (d) whether there is a reasonable
explanation for the failure to adduce the evidence in those proceedings. Finally,

the Oprovisoo, whi ¢ hsmad dn @appead if itt tihoeght G u r t

miscarriage of justice had occurred, was abolished.

513 RCCJ (n 502) i.
514 ibid, Chapter 10 [3].
515 Criminal Appeal Act 1995, s 13.
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4.4 Analysis of the auinsafety testé

Dennis®® argued that the fundamental function of the Court since the enactment
of the dinsafety testdis to review the legitimacy of convictions.>'’ In particular, this
means that the operation of the test is based upon whether the particular judges
hearing the appeal, at the particular time that the appeal is heard, are sure of the
factual accuracy of the conviction; its moral authority; and that the conviction is
grounded in the rule of law.%'® It is only if the Court can answer all of these

guestions affirmatively that convictions can be safe.

As can be seen from the history of the Court discussed in the previous section, it
has been by design that t h epro@essively lIéss p o w
explicit and somewhat more vague or open-textured. Under the 1907 Act, the
Court was constrained to only allow appeals in the absence of procedural
irregularities if there was no evidence upon which a jury could have convicted.
Since the jury did convict, it may be understood why this was hardly ever
applicable. If the jury convicted when there was insufficient evidence, this may
constitute an error of the trial judge for not stopping the case on the basis of no

case to answer.

The RCCJ called upon the Court to generally be more ready to reverse jury

verdicts than had been previously, and the ansafety testdwas the way chosen to

permit the Court the powers to do so whenever it thinks it just.5'® Thus, whilst the
dunsafety testd was designed to give the
S0 with a proviso, or a hope / expectation, that it would exercise that discretion in

a particular way; namely, in a more liberal way. As will be explained below, this

hope appears to have failed, as the test itself does not constrain the judges to

deciding cases inaliberalway. The test may be cioasti dreecda
that it is has been necessary for the Court to interpret what it means, and to

impose certain rules within its operation. The extent to which the Court then

%|Denni s, O6Fair Trials and Safe Convictionsod6 [200
517 ibid, 236.

518 jbid.

519 RCCJ (n 502) Chapter 10 [1].
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follows those rules in the operation of the test, is how the law governing appeals

has been measured in this study.

There have been two empirical studies of the Court since the enactment of the

@nsafety test6 Robertsdés research was structured
conjunction with a purely #%Shepresgntediave qu
number of factors which could indicate the approach of the Court. These were:

the success rate of appeals; the numbers of applications for leave which were

granted; how the Court dealt with fresh evidence and lurking doubt appeals; its

approach to procedural irregularity appeals, including issues under the Human

Rights Act 1998; and the use of its powers to order a retrial.>?* She found that a

falling overall success rate, and the low number of successful appeals on fresh

evidence and lurking doubt appeals to be some evidence of a restrictive
approach.®?She found that despite the RCCJO6s
should be more open to quashing convictions in the absence of procedural
irregularities, such appeals were rarely successful.>>® Across her sample, only

one appeal was allowed on the basis of t
only nine were allowed on the basis of fresh evidence.®?* She concluded that
attempts to |iberalise the Couutbdéspfanct

of reviewing convictions rather than retrying appellants.52°

Heaton6 s s°% reathed similar conclusions. He also found that fresh evidence
and lurking doubt appeals were rarely successful.5?” He found that the Court

appeared to use the fresh evidence provi

520 ibid.

2lSRober t s o0 TMekinPRrocessof Appeals Against Conviction in the Court of Appeal

(Criminal Division) (DPhil Thesis, London School of Economics and Political Science, 2009) 209-

11.( Hereafter ORoberts (2009)).

522 ibid.

523 jbid.

524 ibid.

S Roberts 6The Royal Commi ssion on Criminal Just
Wrongful Convictions inthe Courtof Appeal 6 (800Q0HMer ¢aht(&n JdRoberts
526 SJ Heaton, A Critical Evaluation of Using Innocence as a Criterion in the Post-Conviction

Process (DPhil Thesis, University of East Anglia, 2013).

527 ibid, 125.
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the number of s u® te furthér edntended that ahe €durt of
Appeal o6explicitly eschews interokcases. i n i1
It also, by its reluctance to adopt a less restrictive approach to the receipt and
evaluation of fresh evidence, represents a significant obstacle to those asserting

i nnocé&hcedod.

Thesest udi es of t he Co uimbakingHas ekgiupteddhe Gaurt d e c i
from a particular perspective i whatmaybe call ed the O6wrongf
6mi scar r i agperspective.° Naughtoa arues that writers from the

mi scarriage of justice community <can Oi
delivery of justice for i nnocent victinm
6couaditecour se on the e }¥Istelationgto therCowatrofy e me n
Appeal, the difficulty is that it is said to have continued to have adopted a
restrictive approachf ol | owi ng t he enact meAthoughthe t he
Court has been criticised for not adapting its approach following the adoption of

thed u n s af eitwps stiggested@hove that it should not have been surprising

thatthe testdoesnotappear to have | iberalised the

This thesis approaches the analysis of the Court of Appeal from a differing
perspective to previous studies. This study is embedded in the ELS community.
It may be said that this research complements, and is complemented by, previous
research, but they ask different questions. Previous studies have sought to
di scer n tappeoadd o detetmingg appeals; this thesis asks whether the
Court has the legitimacy to render decisions at all by holding the Court to a
standard of impartiality. Moreover, whilst previous research suggests that a
Orestrictive approachdé is what | eads som

dismissed, this thesis asks whether there is an association between a range of

528 jbid, 117.

529 ibid, 211.

530 M Naughton (ed), The Criminal Cases Review Commission: Hope for the Innocent? (Palgrave
Macmillan 2009) 13.

531 ibid.
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variables and outcomes. It is discussed in Chapter 8 whether the concept of an

Oapproachd is a solid enough foundation |

Thisstudyi s not concerned with the samekingaspec
as are some previous studies. This thesis is not concerned with analysing
decisions of particular cases and determining whether the outcomes of appeals
are right or wrong. Moreover, it does not address the question of how well the
Court performs in correcting miscarriages of justice, or what its approach to
correcting miscarriages of justice is. What is involved in this study is a
6broadening of the tr ad% Thisentislforegoimgthey t i c a
ability to judge the nuances of particular cases in favour of a broad perspective
on fact patterns and decision-making.533 It is not necessary to provide a definition
of a miscarriage of justice, because whether a miscarriage of justice occurred or
was rectified (or not) in a particular appeal is irrelevant to the analysis conducted
here. As such, there is no definition of a miscarriage of justice offered, and this
thesis is neutral as to how well the Court performs in correcting miscarriages of

justice, and has not sought to directly discern evidence ofthe Cour t 6s. appr

The previous research on the Court of Appeal is useful in explaining the
institutional position of the Court. Studies which analyse courts from the
perspective of the 0i nst i thaextenbtowahichtheod el 6
nstitutional norms of a court mediate ju
guides decision-making.>** In the Court of Appeal, the law which guides decision-
making is the interpretation of 6 u n s a f e tTlere thas dded a considerable
amount of jurisprudence from the Court of Appeal as to the meaning of unsafety
and its relationship with other concepts, such as unfairness. It is these norms

which are captured within the legal variable which is analysed in the binary logistic

52 AJdulianoand SISchwab &é6The Sweep oft Fasesld K204y md B 6
Rev 548, 553.

533 jbid.
534See K Weinshal-Mar gel , & At t i-lbstitwtional Mddelsaoh SLiprévne Gourt Decision
Making: AnEmpi ri cal and Comparative Perspective From
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regression models shown in Chapter 7. The remainder of this chapter analyses

the ansafety testd

4.5 The meaning of unsafety

As will be explained below, some kinds of appeals are automatically unsafe.53®

For the rest, and this is the majority, the unsafety test is an example of
counterfactual reasoning.>3® This means that the Court must take what did

happen (all the circumstances of the trial and conviction), and decide what would

have happened if some other hypothetical events had occurred. For instance, if

an error had not occurred, or if t h #eshoéevidencebhad been available at trial.

The Court must determine whether what went wrong at trial leads them to believe

that the conviction is unsafe, and the usual way to do this is to ask whether they

think a guilty verdict would still have been returned if the error had not occurred

or the jury had heard the fresh evidence. Thus, the Court frequently will operate

a o6jury impactd test, despite the Court
unsafetihet éasnéafety testd could be unde
similar in character to those employed in this thesis. In appeals against
conviction, the null hypothesis is that the conviction is safe. The conviction will

only be unsafe if there is sufficient doubt that the conviction is just or legitimate.

The word 6 u n s appearé to carry little independent meaning itself. Cohen
famously referr ed offegal concepts. ' tBhthishg indfantthaa t i o n «
legal concepts, such as property, d o not create rights the
[recognise] apre-e x i st ent S%HAnthe rview af the history of the Court
showed, t he , (aswekas thepreyious teststwés introduced to seek
to assist the Court in achieving the inchoate ends of doing justice. This appears
to Othingifyd the comnwdeptalofcadaeisng |jTuhset i

535 |n particular, 6 Re Belninkeee®@ abuses of process are automat

6Sappers and Underminers: Fresh Evidence Revi site
536 See DA Winkelmanet.a.6 An Empirical Method for Harmless Ei
1405.
"FS Cohen, O6Transcendental Nonsense and the Funct
815.

538 ibid. (As in original).
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appears open-textured, but the discretion of judges is not wholly unfettered. If
the unsafety test did offer unfettered discretion, judges would be able to decide
cases however they wished, and the law would play little role. This would be
i ndicative of, as attitudinal resear
pursuing policy goals. However, as discussed below, the discretion is tempered

by rules.

The jurisprudence of the Court provides guidance, based upon legal rules, as to
how the test should be exercised in certain circumstances. Mantell LJ in R v
Davis, Rowe, and Johnson®3® (the case of the M25 Three), said that the Court

should apply the principle from Stirland v DPP>*° when determining whether a

cher

convictionis unsafe. Stilandwas aut hority for how the 6p

under the 1907 and 1968 Acts. The House of Lords in Stirland applied the proviso

and upheld the conviction begaassmovedt her e

against the appellant € no reasonabl
have failed to c &hivWalmingtoheDPRYY phe Hduse mft
Lords declined to apply the proviso and the conviction was quashed, because
6we ¢ an nhattif the gugy had been properly directed they would have

inevitably come to*t he same concl usi

To apply the provisotheCourthad t o be sure that o6no
failed to convictd or be sur e theaame
concl usi on 6. Davidvbeaaptedethisltestladd stated that the Court had
to consider 6would a reasonable jur
g u i P* Undebthe proviso, if the only reasonable verdict was one of guilty the
proviso would be applied and the conviction upheld; under the @wnsafety testothe
conviction will simply be safe. Thus, whilst the test for the Court is always whether

539 [2001] 1 Cr App R 115.
540 [1944] AC 315.

541 ibid, at 321.

542 [1935] AC 462.

543 ibid at 482-3.

544 Davis (n 539) at 145.
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the conviction is unsafe, the Court often in effect must place itself in the position

of the jury and try to predict what the outcome would have been.

An early case decided under the duinsafety testdis R v CCRC ex parte Pearson.>*

Lord Bingham acknowl edged that o6trials by
in wrongfulgzmwmecvikbai onbhd Court of Appeal
errors in appeal®™™Tihe oaxghrt e D= themm é odu, n Dadfoee,sd

l end 1 tself to precise definitiond but:

7

0l n some cases unsafety wil/ be obvio
appears that someone other than the appellant committed the crime
€ or where a conviction is shown to be
in the conduct of the trial or signif
however arise in which unsafety is much less obvious: cases in which
the Court, although by no means persuaded of an appellant's
innocence, is subject to some lurking doubt or uneasiness whether an

7

i njustice has been done. I f é the Coul
the appellant was guilty of the offence, the Court will consider the
convictid*t unsafed.

From this passage, it will be seen that if the Court thinks somebody else
commi tted the offence,merelyent ér sai nsodent
or a O6lurking doubtod about Tghisshowsthatthb e c o1
Court clearly does have an interest in determining whether an appellant is
innocent. Naughton is critical of this passage and suggeststhatL or d Bisngham
statementis a O6hi ghly misleading form of*judi c
He utilises the cases of Stefan Kiszko and Sean Hodgson as evidence of the
Court taking a legalistic approach rather than an approach focussed upon
correcting the conviction of the factually innocent.5%° Naughton states that these

convictions were not overturned because they were factually innocent, but

545 (2000) 1 Cr App R 141.

546 ibid, 146.

547 ibid.

548 ibid, 146-7.

549 M Naughton, The Innocent and the Criminal Justice System: A Sociological Analysis of
Miscarriages of Justice (Palgrave Macmillan 2013) 152.

550 jbid, 154.
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because they were able to show a breach of process or produce fresh evidence

that was not available at the time.

This argument is not persuasive as Naughton does not appear to appreciate that
the convictions were quashed because the fresh evidence proved (as far as
possible) the appellants were innocent at the time of the appeal. In Lord Judge
in Hodgson>*! stated that there was no police misconduct, no untruthful or
mistaken witnesses, and nothing done by anybody at trial could be criticised.5>?
The conviction was quashed because fresh DNA evidence destroyed any
possible link between Hodgson and the murder victim, leading to the conclusion
that somebody else must have been the killer.5> This is in contrast with Davis,
where at the time of the appeal their innocence was not proved, and so the
conviction had to be quashed only on the basis of the police malpractice.

ltwillbeobser ved t hat Lord Binghamdés wunder
that convictions can be unsafe for a wide variety of reasons, including belief in
innocence, unfair trials, or a lurking doubt. All these grounds for finding a
conviction unsafe adheretoDenni s6s argument that t
in the legitimacy of convictions if they are to be safe. With this general
understanding of the ansafety testéin mind, the next section explains under what
circumstances convictions will be unsafe on the basis of unfairness or procedural

irregularities.

4.6 Procedural irregularities and unfairness

Although the concept of a fair trial far predates 1998, the Human Rights Act 1998
incorporated the European Convention on Human Rights into English law. The
effect of the Human Rights Act 1998 is that a breach of Article 6 can be argued
in British courts, for instance, as a ground for quashing a conviction. This raises

the question of the relationship between unsafety and unfairness. It is

551 [2009] EWCA Crim 490.
552 ibid, [5).
553 ibid, [45].
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uncontroversial that convictions can be unsafe even if a trial was fair.%%* This can
arise when the Court has any lurking, or greater, doubt about the factual accuracy
of the verdict (or is sure that it is factually inaccurate). As stated in Hodgson,
discussed above, under such circumstances the conviction will be unsafe, even

if the trial was entirely properly conducted and fair.

The question of whether a finding that a trial was unfair trial will always render a
conviction unsafe is far more complex. As Dennis explained, the Court initially
answered this question in four different ways.>>> The case of R v Forbes®®
adopted an®@®otss aliwtni,sticn that it was stat
to a fair trial has been infringed, aconvictionwilb e hel d t oA ed gua i €
a b s o |15 position as adopted by the Court of Appeal in R v Togher.5° In
Togher the Court of Appealsaid6i f a defendant has been d
be almost inevitablet hat t he conviction wPl6lAlbmo st e
i n e v i remekdnts @retreat from the absolutist position, but suggests that an
unfair trial will be likely render a conviction unsafe. In Togher, the reason that the
unfairness did not make the conviction inevitably unsafe appears to be that the
appellants had pleaded guilty to the offence, and the unfairness did not influence
their decision to plead guilty. There was thus no reason to doubt the factual

accuracy of the verdict.

Some cases adopted a more cautious approach, in which whether an unfair trial
made a conviction unsafe was contingent upon all the circumstances of the
case®2 An example of thits$ oo wDais Rgenand po s i

Johnson.%83 In that case, the appellants had received a ruling from the European

%4See | Dennis, OFair Trials and Safe Convictions
555 jbid, 219.

556 [2001] 1 AC 473.

557 Dennis (n 554) 212.

558 Forbes (n 556) at [24]. (Emphasis added).

559 Dennis (n 554) 212.

560 R v Togher; R v Doran; R v Parsons [2001] 1 Cr App R 33

561 ibid, [30]. Emphasis added.

562 Dennis (n 554) 212-3.

56312001] 1 Cr App R 8.
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Court of Human Rights that the trial had been unfair.>%4 In the Court of Appeal,
Mantell LJ said it was the nature and degree of the unfairness which determined

whether the conviction was unsafe and this would depend upon the

circumstances of the particular case.®®*He expl icitly o6[rejecte

that a finding of a breach of Article 6(1) by the ECHR leads inexorably to the

quashing ofthecon vi ¢ ¥% on 6.

The fourth and final position identified by Dennis is that there is no relationship
between unsafety and unfairness unless the unfairness leads to doubt about the

factual accuracy of the verdict.®’ Thi s i s derived froRvAuld

Chalkley,>®® which was decided prior to the enactment of the Human Rights Act
1998. The appellants had pleaded guilty based on recordings obtained when
covert listening devices were illicitly placed in their homes. The trial judge
accepted that the instillation of the listening devices was illegal.®>®® Auld LJ said
that, despite the ansafety testdbeing designed to induce the Court to be more
| i beral, oéthe new provi si on &Heimadythatihe
del etion of thearod6uwonsatihef aetsdor ynk hgs ho

power to allow an appeal if it does not think the conviction unsafe but is

é n
t hat

~
C

di ssatisfied in some way>WAccortinglwthadppeale nt
was dismissed because yibtgnded to admit theg guilt] t y p
and that their convicd2ions are, therefor

The decision in Chalkley could be considered a narrow interpretation of the test.

It meant that the Court would have very little power to oversee the conduct of

State officials. Thisis despite,inR v Hor seferry Road Magi st

564 (2000) 30 EHRR 1.

565 Davis [2001] 1 Cr App R 115 at [65].
566 jbid.

567 Dennis (n 554) 219-20.

568 [1998] 2 Cr App R 79.

569 ibid, 87.

570 jbid, 98.

571 ibid.

572 jbid, 100.

121



Bennett,>”® Lord Griffiths accepting on behal f of the judicia
the maintenance of the rule of law that embraces a willingness to oversee
execut i v% TheddcisiannndChalkley must now be considered to have

been decided incorrectly on principle. The Court of Appeal in R v Mullen®’® held

that a conviction can be unsafe even if the Court is sure of its factual accuracy,
because 6for a convi ct i or?®MNublen Wwas copvactede , it
of conspiracy to cause explosions due to being part of an IRA cell, and was
sentenced to 30 yearso i mpri sonmenthe Af
discovered that he had been illegally extradited from Zimbabwe (to where he had

fled) following collusion between the British and Zimbabwean secret services.
TheCourt found this to be a &éblatant and e

the rule of | awdé and Yo quashed the convi

Dennis argued that the relationship between unfairness and unsafety is that if the
unfairness is so severe that the conviction loses its legitimacy, such as Mullen,
the conviction will be quashed.5’ Most appeals do not concern irregularities as
serious as this, and so are concerned with the effect of a violation on the question
of the safety of the conviction.>’® In particular, the effect must be that the outcome
of the trial could reasonably have been different.>8 As was stated above, this
involves an element of counterfactual reasoning as to what would have happened
if the irregularity had not occurred. Thus, whi |l setythestédnpabdbyv
Court with a level of discretion to determine its own powers, it has indicated the
circumstances in which unfairness or irregularities will render a conviction unsafe.

This, it is argued, is now part of the unsafety test.

Some procedural irregularities, if found to have occurred, as a matter of logic
must render convictions unsafe. If the error is of a type that the trial should have

573 [1994] 1 AC 42.

574 ibid, 62.

575 [1999] 2 Cr App R 143.
576 jbid, 161.

577 ibid, 156-7.

578 Dennis (n 554) 214.
579 ibid.

580 jbid.
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been stopped before a verdict was reached, it follows that any verdict must be
unsafe. This applies when, for instance, the Court decides that the trial judge
should have accepted an application of no case to answer, or should have
accepted an application to stay the proceedings. In R v Smith®®! Mantell LJ
opined that if the Court decides that the trial judge should have accepted an
application of no case to answer made after the completion of the prosecution
case, the conviction must be quashed, even if something is said later which
proves t he appleR\V Broadhéad®® g apnviction for murder was
guashed because o0it follows that, but fo
been different. It would have been to acquit the defendant on the direction of the
j udyeo.

For procedural irregularity errors which are not presumptively unsafe, or do not

make the trial unfair, the Court exercises a higher degree of discretion under the

unsafety test. | t mu s t al so operate Iftatpmcedarplur y i
irregularity is found to have occurred, the conviction is only prima facie unsafe.

A further step is required; it must be decided whether 6t he out come of
mi ght have been dif f er % fThe same approach ist he i
observed by Spencer, who notes that usually the Court &vill uphold the conviction

if it is convinced that the defendant is really guilty, and would still have been
convicted even if the ir%egularity had n

The Court has frequently reiterated that this is a two-step process: if an error was
found the Court must still usually decide whether the error makes the conviction
unsafe. This two stage test can be seen in R v Beedall where the appeal against
a conviction for rape was dismissetie as 0

conviction by the trial® |nRddhediaswheretheor i n

581 [1999] 2 Cr App R 238.

582 ibid, 242. See also R v Fletcher [2009] EWCA Crim 1187 at [3].

583 [2006] EWCA Crim 1705.

584 ibid, [14].

585Dennis (n 554), 213.

%% JR Spencer, O6Quashing Convictions for Procedur a
587 [2007] EWCA Crim 23, [28].
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Court found that the appellant was wrongly advised by his legal advisors to plead
guilty to rape, the conviction was safe
that he was, in fact, guilty of rape and his guilty plea reflected that fact.>® In R v

Dada®® the appeal against convictions for rape was dismissed despite there
being a édnumber of unsatisfactory featur
matters bear on the safety of the conviction, they are concerned with the proper
conduct o f° Thelradationship lzetweed the finding of an error and the

outcome of an appeal against conviction is an important consideration in this

thesis. This is because the presence of an error, and its effect on the safety of a

conviction, has been utilised as a measurement of the law orbiting appeals.

4.7 Fresh evidence appeals

Fresh evidence appeals raise different issues to appeals based upon procedural
irregularities or an unfair trial. This is because they are based upon factual
evidence which a jury has never seen. In R v Pendleton®®! the House of Lords
affirmed the subjective Stafford approach was the correct way to assess fresh
evidence.®?InPendletonappel | ant argued that o6it is
judges €é to make their own decisioa on
e vi de¥ elehad argued that the Court should always allow an appeal if it
thought the fresh evidence might raise a reasonable doubt in the mind of the jury.

This gury impactdtest might be considered a more liberal test because it may
prevent the judges dismissing appeals if they personally remain sure of guilt when
credible fresh evidence is produced. It may also be said that the jury impact test
preserves the normative position of the jury, by requiring convictions to be

quashed if credible fresh evidence, never seen by a jury, is uncovered.

588 [2007] EWCA Crim 1699 [28-9].

589 [2008] EWCA Crim 2121 [21-4]. There are numerous other examples available, for example
R v Wood [2008] EWCA Crim 587; R v Gibson [2006] EWCA Crim 542; R v Ramirez [2009] EWCA
Crim 1721.

5% Dada, ibid, [21-4].

591 [2001] UKHL 66.

592 jbid, [19].

593 jbid, [12].
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Lord Bingham rejected that the O6jury i mg
fresh evidence appeal s. He pointed out that it
quash a conviction if it raised no doubt whatever in their minds but might have

rai sed a reasonabl e dou®tHowever, herseggestedn d s o
t hat recour se t o t he Ojury i nmp eedatind t e

circumstances:

0it will wusually be wmbcaseoffamydiffidultye Cour t
to test their own provisional view by asking whether the evidence, if

given at the trial, might reasonably have affected the decision of the

trial jury to convict. If it might, the conviction must be thought to be
unsa¥feod.

This could be considered a narrower interpretation of the fresh evidence

provisions, because it could be argued that Lord Bingham sought to reduce the

A

scope of the o6jury impactdo test BVhisl i mit
criticism is unwarranted because it is difficult to foresee many contested cases in
the Court of Appeal which w3%%ulod Bilgham be a
allowed the appeal and quashed the conviction because, although the Court of

Appeal had applied the correct test:

Oltrhe 1 ight of €é this fresh psychol ogi
be sure that this conviction is safe, and that is so whether the members

of the House ask whether they themselves have reason to doubt the

safety of the conviction or whether they ask whether the jury might

have reached a different conclusioné | n hol di ng ot her wi se
of Appeal strayed beyond its true function of review and made findings

which were not open to it in all the circumstances. Indeed, it came

perilously close to considering whether the appellant, in its judgment,

was g¥Wi ltyo.

594 ibid.

5% ibid. (Emphasis added).

59 See SJ Heaton, A Critical Evaluation of Using Innocence as a Criterion in the Post-Conviction

Process (DPhil Thesis, University of East Anglia, 2013) 194.

97 See HBlaxlandand PWi | cock O6Fresh Evi denidPenidd e€CoinmiRrearli s
(2006) Arch News 4.

598 pendleton (n 591) [28] (Emphasis added).
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It appears that Lord Bingham was conferring a power upon the Court to quash
convictions on the basis of fresh evidence if it is not satisfied that the jury would
still have convicted. It can reach this conclusion either because the fresh
evidence causes the Court to think the conviction is unsafe, or because it thinks
it may have impacted the jury. What Lord Bingham was emphasising in
Pendleton is that, however the decision is reached, the primary test for the Court
is unsafety. The confusion which arises is that whilst judges avoid admitting to
utilising the jury impact test in fresh evidence appeals, the jury impact test, as
discussed above, is integral to the unsafety test itself. This is concomitant with
the counterfactual n a f the jadges imust dectde whatn s a f e
would have happened if some counterfactual state had occurred. In the case of
fresh evidence, this will often mean the judges must decide what would have

happened if the jury had been aware of the evidence in order to decide whether

it is unsafe.
Lord Hobhouse in Pendletons ai d t hat 6in my judgment it
look into the minds of the member s of the jury é it is fo

answer é do we think that®°Hdagreed thatthect i o1
conviction should have been quashed, but this was not due to the fresh evidence

but because the verdict was inconsistent with the directions of the trial judge.®%

Whil e Lord Bingham | eft open the O6jury i

that it was not the sole test), Lord Hobhouse rejectedt he appel |l ant 6s p
he was O0seeking to es cuymmerelyupanitne pobsibilityv e r d i

(which will exist in almost every case) that the jury might have returned a different

A

ver dlct 6.

Lord Hobhouseb6s view appeared to have bec¢
Dial and Dottin v Trinidad and Tobago,?? Lor d Br own stated tha

guestion is for the Court itself and is not what effect the fresh evidence would

599 ibid, [38]
600 iid, [40].
601 ibid, [36].
602 [2004] UKPC 4.
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have had on t he®nHen da dode d hteh gturdtohe quest
Appeal Court's determination is whether [the fresh evidence] realistically places

the appellant's gui %t Itdould be argusdotihatithis is dou
narrower, because the Court stressed the subjective approach and may have
relegated the o6jury i mpact ® As Blaxland and an
Wil cock argued, this statement appears t
in Pendletont hat the Courtos rol e ®°#issubmitteds ses s
however, that Dial is consistent with Pendleton and that both adopt the jury impact

test. As Lord BrowninDialst at ed: 0if the Court regar
one, it may find it helpful to test its \
at the trial, might reasonably have affected the decision of the trial jury to
convcThiocdl.early does not rule out the 6ju

Dial was a majority decision, with Lord Steyn in the minority, stressing that the
question for the Court was what the jury would have made of the fresh
evidence.?%® The dispute between the majority and the minority in Dial was not
the nature of the test, which both end
Pendleton,but what factors will make a case a
that majority found that it was not a case of difficulty because the fresh evidence
did not realistically place the appell an
were sure the jury would still have convicted), while the minority thought it was a

case of difficulty and the fresh evidence could have impacted the decision of the

jury.

As Ashworth and Redmayne say, whi®te it m

law is clear. It can appear to be chaos, but that is because the outcomes of

603 jhid, [31].

604 ibid, [42].

65H Bl axl and and P Wilcock O6FréPan&vetdencRevinsCte
Arch News 4.

606 jbid.

607 Pendleton (n 591) [31].

608 Dial (n 602) [52].

609 A Ashworth and M Redmayne, The Criminal Process (4™ ed, Oxford University Press 2010)

383.
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appeals depend upon the opinions of the judges as to the overall strength of the
case.®% As they state, if the Court is sure of the safety or unsafety of the
conviction, it will not rfPléleidsubmittedéhptthisy t h e
is the correct approach for the Court to take, if fulfilling its role in reviewing
whether it is satisfied that the conviction is factually accurate, and this is what it

does do.

Recently, the Court of Appeal in R v Garland®? has reaffirmed Pendleton.
Namely,L1 oyd Jones LJ stated that &éthe wul tir
whet her the material causes us %iHowedeoubt t
in addressing the question of wunsafety,

i mpact the withheld mater i &4 Whist thihmay hav e
appeartobefurther r educing the scope of the O6j ur\
most cases in which fresh evidence 1 s r¢
di fficultyd at | east requiring consider at

have had on the jury.515

The controversy regarding the Courtds rec
explained by HugheRvVvAhhé$® o thisncase Hughes Ln

explained clearly why the O6jury i mpactd
fresh evidence appeals, but should instead be a conf
Vi ews. I f the O6jury impactédé test means

if the fresh evidence might have influenced the jury, then it is likely that all fresh
evidence appeals would be successful. Thisis because 6i t wi | | be i mp
be 100% sure that [the fresh evidence] might not have had some impact on the
juryos del i b eex aypoethasisthe jusyi hasc rot, seen the fresh

ma t e P Tads,das Blaxland states, the correct test must be whether the jury

610 jbid.

611 jbid.

612 12016] EWCA Crim 1743.

613 jbid [55].

614 ibid.

65H Bl axl and, o6Sappers and Underminers: Fresh Evi
616 [2010] EWCA Crim 2899.

617 ibid [24]. (Emphasis original).
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might reasonably have not convicted if they had received the fresh evidence.6%®

This is, as seen,t he Ounsafety testd as Davigpridai ned

discussed above.

Before deciding the effect of any fresh evidence the Court must decide whether
to formally receive it. This is quite an artificial process because the judges will

usually hear the evidence de bene esse before formally deciding to admit it. The

Courthast he power to receive fresh evidence

i nterests of | ust iCcmirtal Appeat Acs1868.tIrn determirding
whether it is in the interests of justice, the Court is required to consider: 23(2)(a)
whether the evidence is capable of belief; (b) whether the evidence may afford a
ground for allowing the appeal; (c) whether the evidence would be admissible;
and (d) whether there is a reasonable explanation for failing to adduce the
evidence at trial. These tests are not determinative of whether it is in the interests
of justice to receive the evidence but are designed to assist the Court in deciding
whether it is in the interests of justice.®'® As was made clear in R v Erskine, if the
Court thinks that the fresh evidence makes the conviction unsafe it will always be

in the interests of justice to r é&®ei

4.8 Lurking doubt appeals

When the concept of quashing convicti

created by Lord Widgery in R v Cooper, 2! it was envisaged that the Court would

consider whether there was some Osubject
us wonder whether an FP?hRecestly the@urhobAppesl e e n

in R v Pope®2® expanded upon the doctrine. Lord Judge said that:

618 Blaxland (n 615) at 542.

619 R v Erskine; R v Williams [2009] EWCA Crim 1425 at [39].
620 jbid.

621 (1969) 53 Cr App R 82.

622 ibid, 86.

623 [2012] EWCA Crim 2241.
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dt is not open to the Court to set aside the verdict on the basis of some
collective, subjective judicial hunch that the conviction is or may be

unsafe ... Al ur king doubttheevidence i r es r €

or the trial process, or both, which leads to the inexorable conclusion
that the convi¥ ction is unsafebo.

This was based on Leighoés article which s

was actually little more than a rhetorical flourish on the unsafety test.%° Leigh
argued that in cases purporting to have been successful on the basis of an

6i nchoate huncho (a 6lurking doubt &%

wer

Leigh argued that it was Omor e gorowernci pl

approach which respects the position of the jury.6?’

As discussed above, research on the decision-making of the Court has found that
appeals based on Ol ur ki ng d o ulfthte @nsafatye
testdis understood as requiring counterfactual reasoning it becomes clearer why
this is the case. The unsafety test requires the Court to decide whether, given
what the Court now knows by the time of the appeal, it is sure that the jury would
still have convicted. In lurking doubt appeals, the Court does not know anything
that the jury did not know, i.e., t her e i s no doc thas Qoureto
consider. Indeed, it could be argued that the Court knows considerably less than
the jury because it does not see or hear all the witnesses. The appellantis unable
to point to any concrete reason why the jury might have made a mistake. If the
Court was to begin to be more liberal in allowing appeals on the basis of lurking
doubt, this could begin to undermine confidence in most convictions, as it is
almost always theoretically plausible that the jury could have made a mistake.
The Court must strike a balance between undermining the jury in this way, and

seeking to correct injustice.

624 ibid at [14]

65| HlLeigh, O6Luokbhgabd the Safety of Conviction
626 jbid, 811-2.

627 jbid, 810.
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4.9 Conclusion

The @nsafety testg under which the Court of Appeal has now operated for twenty

year s, I's a product of the Courtds chequ

of justice. The dnsafety testbappears to provide the Court with broad discretion,
but the Court has provided relatively clear guidance as to when a conviction will
be unsafe. It has been argued that the essence of the unsafety test is whether,
if the jury had known what the Court knows by the time of the appeal, all things
considered, could a different verdict have reasonably been delivered? This
means that the Court must first decide whether the position is any different at the
time of appeal than it was at the time of trial, and, if so, whether that means the
verdict could have been different. Whilst this does entail a degree of discretion,
the Court has explained what circumstances will lead to convictions becoming
unsaf e. The 01 egal -makohg therefocefcoujd badsaiato

stipulate that the Court should apply the test in this way, as explained by the

Courtds jurisprudence. The Court swith
appeal s against conviction, but the
which must be foll owed. This unders

of the o6ledaldi sauisale d hapterdohteis thegsmH thisis
how the Court is designed to operate, and this is how it in fact operates, this is a
counterweight to the factual and demographic variables used, and is a measure

of the legal model.

The remainder of this thesis is concerned with the empirical analysis of the
Court 6s deci sitwonchkapters eXplaie matheds temployed in the
analysis, and the variables collected from each appeal in the study. The
significant limitations of these methods are expressed. These chapters are
important because they explain the measures of impartiality, which will allow for
evaluation of how successful this thesis has been as measuring that concept. As
was discussed in Chapter 3, the approach adopted in this thesis is quantitative
and positivistic, and seeks to adhere to a replication standard. It is explained in
the next two chapters how this is achieved.
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Chapter 5

Study Design, Data Collection and Methods of Analysis

Introduction

This chapter explains how impartiality has been captured, on the basis of its
Oobservabl e Damphhve deeh icalattedd from Court of Appeal
transcripts by a process of quantitative content analysis. These have then been
converted into independent variables. As this study is an empirical analysis of
the concept of impartiality, it must be asked whether, or how far, the measures
are valid, reliable, and replicable. This thesis employs hypothesis testing in
exploring whether the variables are associated with the decisions of the Court.
This chapter explains what is meant by hypothesis testing, p-values and statistical
significance, and how this helps to overcome some of the problems caused by
the 6fundamental problem of causal i
Is concerned with correlation, not causation, and the limitations of this approach.

The study conducted in this thesis concerns only murder and rape appeals. The
decision to only include these offences is explained in this chapter. Summary
statistics relating to the murder and rape appeals in the sample, and how these
relate to variables in the study, is provided. Finally, the binary logistic regression
analysis procedure is explained, and it is shown how this is the appropriate

procedure to address the research question raised in Chapter 1.

5.1 Quantitative content analysis

In order to explore the C o u rdécisisn-making, the information in Court of Appeal
judgmentsisconverted into number s (Thisigdone
following a process of a quantitative content analysis. Riffe, Lacy and Fico define

guantitative content analysis as being the:
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O0systematic and replicable examinati on
which have been assigned numeric values according to valid

measurement rules and the analysis of relationships involving those

values using statistical %%hethods é to

Quantitative content anal ysi s O[reduces:s
manageable data (e.g. numbers) o6 wh®ch ca
Three terms from the above definition are crucial to quantitative research:
O0systematicd, OoOéreplicabled, and oO6valid me
to conform to these standards to allow for the analysis oft he Court of A
decision-making. The extent to which this has been achieved is a key component

of this thesis.

60Systematicd quantitative content analys
concepts involved in a phenomenon, specification of possible relationships
amongst concepts, and generation of testable hypotheses regarding the potential
relationships.®3® The key concept under analysis in this thesis is impartiality,
which was defined and explained in Chapte
in this thesis is that some appeals are allowed and some are dismissed. This
thesis seeks to explore the relationship between independent variables as a
measurement of whether the Court appeared to have decided appeals
impartially. The data collection is systematic because a set of hypotheses have
been developed in relation to the possible relationship between independent
predictor variables and the outcome of appeals against conviction. The

hypotheses and variables used in this study are fully explained in Chapter 6.

0 Re pl i ésarbdsdential gothponent of quantitative analysis. It requires an
Oexactnessd to the research definitions

fully understand what was done.®! In relation to Empirical Legal Studies (ELS)

628 D Riffe, S Lacy and FG. Fico, Analyzing Media Messages: Using Quantitative Content Analysis
in Research (2" ed, Lawrence Erlbaum Associates 2005) 25.

629 bid, 23.

630 jhid, 25.

631 jbid, 26.
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concerning judges, Epsteinand Ki ng argued that d&égood e
to the replication standardo , i n that anot her researct
under stand, eval uat e, buil d on, and r
addi ti onal %3ltrisfonly by foltowirg nhé standard, Epstein and King
argue, that it is possible to know that the research is not biased and so can

present knowledge about the court under observation.533

6Valid measurement 6 (or o6validityd) in gt
data collected must accurately represent what is being measured.%34 In relation
to this study, this means that the measures used (the independent variables)
must accurately capture the underlying concept of impartiality.53® Epstein and
King argued that to produce reliable and valid inferences, researchers should, 1)
invoke theories that produce observable implications, 2) extract as many
implications as possible, and 3) delineate how they plan to observe those
implications.®3¢ As discussed in Chapter 1, the variables collected in this study do
not completely capture the principle of impartiality; the measures do not,
therefore, have full validity. This limits the strength of conclusions which can be

drawn regar diimgartigithe Court 6s

As Hall and Wright argued, content analysis appears particularly appropriate as
an ELS methodology, because it resembles what lawyers and legal scholars
already do.*” 6 Bl-hekter 6 | egal scholars frequen
collect information, and discuss their significance. Content analysis can bring a
systematic rigour to the analysis of cas
objective, falsifiable, and reproducible knowledge about what courts do and why

t h ey 5% ®heyatgded that content analysis is more useful for some kinds of

62 Epstein and G King, O06The Rules of I nferencebd
633 jbid, 31.

634 Riffe, Lacy, and Fico (n 628) 31.

635 Epstein and King (n 632) 62.

636 ibid, 47. (Emphasis added).

67 MA Hal | and RF Wright, 6Systematic Content Anal
Rev 63, 64.
638 jbid.
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legal analyses than for others. They note four different uses of content analysis

in empirical legal research:

1) projects investigating the bare outcomes of legal disputes,
2) projects investigating the legal principles of case outcomes,

3) projects investigating the facts and reasons that contribute to case outcomes,

and

4) O6jurimetrics6 t h adctofddacts eitigationf*d® predi ct

They argue that content analysis can work well for the first three, but that

jurimetrics overreaches the epistemological aims of content analysis.40

This study could be considered O6juri metr.|
no attempt to predict future decisions. It would best be considered research of

category 3. As Hall and Wright say, their third category is suggestive of research

which seeks to O6document trends in case |
i mportant t o #aGategoryp 8 tesearch ean e contrasted with
Ojurimetricso, which seeks to o6predict t
based onreal-world ortrial-reco r d v i e ws ®?fThistthiesis ddesanottseld .

to predict the outcome of future litigation but seeks to discover which variables

are Opredictorsdé6 of the outcomes of appec
Hall and Wright note, to predict future cases it would need to be assumed that

the information provided in judgments is a complete reflection of everything which

contributed to the decision. This is an assumption which is unlikely to hold.43

639 jbid, 85.
640 ibid.
641 ibid, 91.
642 ibid, 99.
643 ibid.
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The quantitative content analysis of Court of Appeal judgments was the method
of collecting the data. These data are designed to offer some measurement of
the impatrtiality of the Court. The principles behind the measurement of is now
considered. The particular variables designed to provide a measurement of
impartiality are discussed in Chapter 6. The variables are also listed in Appendix
A, readers who wish to review the variables earlier may want to turn to Appendix
A.

5.2 Measuring impartiality

Epstein and Martin argued that conceptual questions can be answered indirectly
by stating what the observable implications are of the concept which is being
addressed.?** The observable implications of a theory are what would be
expected to be seen in the data if the theory was true. The observable
implications then help form hypotheses which are tested by the study. Stating
what would be expected to be seen if the Court of Appeal was impartial allows
impartiality to be tested by determining whether those expected observable
implications did occur in the data collected. It is by ensuring that the variables
under analysis derive from these hypotheses which test the normative question
that one can ensure that research is theory-driven.?* By stipulating the
observable implications of the concept, it is possible to identify objective

measurements of the concept.

In order to understand how the observable implications of impartiality were
developed it is helpful initially to see the design of social science research
projects as following a process. It is by following a research design process that
it is possible to ensure that the normative question can be addressed as closely

as possible. Black suggested the following research design process:646

644 | Epstein and G King (n 628) 62.

645See MT Croes OExplaining the Dealings of Dutch
foraTheory-Dr i ven Approachdé (2013) I nt J L in Context
646 TR Black, Understanding Social Science Research (2" edition, SAGE Publishing 2002) 6.
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State questions and hypotheses, identify variables
Determine design structure

Identify population and sample

Select statistical tests for assessing hypotheses

Carry out, plan, and collect data

o gk~ w b E

Analyse, draw conclusions, and evaluate

The researcher can go back to previous stages as the research progresses, for
instance to modify the research questions, or to formulate new, or modify,
hypotheses and so on. The research process must first begin with an overall
question or problem which calls for evaluation, which then becomes a specific
research question. As stated in Chapter 1, the research question addressed in
this thesis is whether the Court of Appeal appeared to have determined the
sampled appeals in an impartial manner. This question leads to the development
of hypotheses which are tested. There is an overall null hypothesis (H°) that the
Court of Appeal is impartial, and this is analysed using a series of null hypothesis
tests and modelling. The alternative thesis hypothesis (H?) is that the Court
appeared to have determined appeals in a partial manner. The research design
of this study means that it will not be possible to conclude that the Court lacked
impartiality, as a finding of a lack of impartiality would require extraordinary
evidence which is beyond the limits of this study. What can be tested is whether
variables which are more indicative of impartiality or partiality show the strongest

association with the outcome of appeals.

53 mpartiality and its O6observable i mplic
The selection of variables used in this study has been driven by the kinds of

variables used in earlier studies of judicial decision-making. In Posner and de

Fi gueir edo 0s Isshe imdryatioaahGourt of Jastice Biased?6* 6 bi as 6
was measured by assessing whether judges in the ICJ were more likely to vote

in favour of countries similar to their own. They did this by categorising countries

647 EAPosnerand MFPDe Fi gueiredo 6l s the I nternational Co
Legal Stud 599.
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into blocs according to their relative region, wealth, culture, military and political
alliances, and other such factors, to determine whether judges voted for countries

in the same bloc as their home States.?*8 This acted as an imperfect but (they

argued) suitable proxy for the concept of bias. Their observable implication of
biaswast hat 6 a | u dunkeiasedevayéd Be or she isanfluenced only by

relevant legal consi der at i on é&andegradtly irrel 8vant
6Legally irrelevant considerationso 1incl
behavioural model, and includes some variables used in this thesis. For instance,

the gender of the judge cannot be a legally relevant consideration. Such

variables therefore may be an observable implication of a lack of impartiality.

I n Voetends study of impartialit8&thera t he

were three observable implicationscallpf i m
plausible sources of bias.d%! These plausible sources of bias were cultural bias;

bi as i ncentivised by t he judgeobs car ee
preferences.’%? To capture these three theoretically plausible sources of bias,

Voeten analysed data relating to, for instance, whether the judge originated from

a common | aw or ci vil | e g aState was daemmally wh et
socialist; and whether judges were expecting to retire at the end of the term.553

The hypotheses he tested were, for instance, that judges expected to retire

shortly would be more likely to vote against their governments. He concluded

that O0the overal/l picture is mostly posi:
Court.

Numerous studies have shown that factual and demographic details appear to
have an impact on outcomes. These are variables drawn primarily from

behavioural or attitudinal research. Rachlinski and Wistrich concluded that

648 ibid, 602.

649 ibid, 600.

50 EVoeten O6The | mp arnaliJudes: tEyidenoef fron the Europeant Gowrt of
Human Rightsd6 (2008Revdain2 (4) Am Pol Sci

651 ibid, 418.

652 jbid.

653 ibid, 424.
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behavioural factors appear to have a greater association with judicial decisions
when that demographic is an issue in the case.®** For instance, Perisie found that
female judges of the US federal appellate courts found for plaintiffs in sex
discrimination and sex harassment cases more than male judges did.%%°
Moreover, she found an indirect effect of gender as male judges were more likely
to find for plaintiffs when there was a female on the bench.®°® Research
conducted in Canada by Stribopoulos and Yahya suggests that gender may have

more of an influence in certain fields of law. ¢’ They found that:

Incrimnalcases i nvolving sexual or domest
statistically significant tendency on the part of female judges to favour

the interests of complainants and mothers. The converse of male

judges voting in favour of the interests of accused persons and fathers

is also true.®%®

It is theoretically plausible that for the offences of rape and murder, and especially
rape, gender could be considered an issue. It is particularly pertinent, therefore,
that gender is considered in this study.

Race / ethnicity has also been considered as a variable in American studies and
found to be associated with particular decisions.%° Boyd found that female judges
were more likely to find for plaintiffs in sex discrimination cases and black judges
more likely to find for plaintiffs in race discrimination cases.®%° Other behavioural

variables include the religion of judges. Several studies have found that judges

6543JJ Rachlinski and AJ Wistrich, 6Judging the Ju
Judgesd (2017) 13 Annu Rev Law Soc Sci (forthcomi

5JL Peresi e, O0Female Judges Matter: Gender and
Appell ate CAal4ialedd17592005)
656 jbid, 1778.

6573 Stribopoulos and MA Yahya 6Does a Judgeds Par't
Outcomes? An Empirical Study o([R007%) @#% OganderHall Ld f App
315, 347.

658 jbid, 319.

659 ABCoxand TJ Miles 6Judging the Voting Rights Actd
660CL Boyd, O6Representation on the Courts? The Eff
69 Polit Res Q 788.
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holding certain beliefs determine appeals in certain ways.®¢! For instance, Pinello
found that variations in how judges decided cases in gay rights cases was

associated with different religions.662

As was discussed in Chapter 3, the judicial studies branch of ELS is increasingly
looking beyond behavioural variables, and so some scholars have tested whether
legal factors are related to the outcome of cases.?%3 These variables have been
tested over a variety of areas of law, such as immigration®¢4 and crime.¢> One
study which utilised a large range of variables, including behavioural and legal
variables, is the Sisk, Heise, and Morriss study. That study is similar in approach
to the present study. They sought to determine whether the outcomes of appeals
relating to a new sentencing rule varied depending upon a variety of different
variables. They found that many factors, such as the gender of the judge,®%® race
of the judge,®®” and his or her law school,%8 were not associated with the outcome
of cases. From this, they were able to

and omega of judicial decision-ma k i %°g . 0

Conversely, they found that several factors were statistically significant in
explaining the outcomes of cases. They found that previous experience as a
criminal defence lawyer increased the tendency of the judges to vote the law
(which  was tough on criminal defendants about to be sentenced)

unconstitutional®°They expr essed t hattitudes devetopedint ha't

61See SS Ul mer, O6Social Backgr oundemaGourtJosticesnrdi cat o
Criminal Cases: 1947711956 Termsdé (1973) Am J Pol Sci 622; B
a Judgeds Religion Influence Decision Making?d (:°

662 DR Pinello, Gay Rights and American Law (Cambridge University Press 2003).

663G Sisk, M Heise and P Morriss, 6Charting the |1
Study of Judici al Reasoningé (1998)maRiminkhéeUS L Rev
Circuit Courts df6)cCalpievadsg. See@l2Phlg (n 653).

64MS Wil liams and AO Law é6Understanding Judici al
the US Courts of Appealsd (2012) 33(1) Justice S\
665 See Sisk, Heise and Morriss (n 663).

666 ibid, 1451.

667 ibid, 1454.

668 ibid, 1460.

669 jbid, 1500.

670 ibid, 1470.
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criminal [defence] practise ap‘fehayalsa o ha
found that the criminal workload of the judge was a significant determinant of the

outcomes of cases in their study.®”> The higher the workload of the judge, the

less likely he or she was to find the law unconstitutional. They speculated that the

reason for this might be that the sentencing guidelines under review would
streamline the sentencing preteses|ngndew
for the judges if the rules remained constitutional.®”® This is heavily indicative of

the managerial model of judicial decision-making, which was discussed in

Chapter 3.

The Sisk, Heise, and Morris study used a range of variables indicative of a
number of models of judicial decision-making. They used a wide range of
personal background factors as variables. This study also utilises personal
background factors as variables. For instance, the gender of the parties to the
appeal, and the judges and lawyers are used as variables. The age of appellants,
and complainants / the deceased are also used as variables. Ethnicity was
considered as a variable, although it ultimately was not viable as a variable owing
to difficulties in collecting the data from the judgments. Personal background
variables are a measure of impartiality because they would appear to be legally
irrelevant factors and so if they are associated with outcomes this would be more

likely indicative of a lack of impatrtiality.

As is discussed below, however, it is not possible to conclude from this study
whet her the judges were O6influenced©d, a
relationship between variables and the outcome of appeals. Whilst background
factors were used in this study, there are personal background characteristics
which were not considered as variables. Further background variables could
have included the previous experience of the judges, their educational

background, personal interests and beliefs, and so on. These were not collected

71 ibid, 1471.
672 ibid, 1483.
673 ibid, 1485.
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in this study because the intention was to use data from the transcripts only, whilst
collecting this data would have required searching beyond transcripts. The
reason for restricting the data collection to the transcripts was to ensure that the
data source was reliable. The omission of such variables is a limitation of this
study. Personal characteristic variables may be a good measure of impartiality,
and so by omitting some the final models may be a less successful model of

impartiality.

Cross attempted a comprehensive analysis of the US Courts of Appeals (as
opposed to the US Supreme Court).6”4 He utilised the Songer database,®’®
containing data relating to several thousand reported decisions of the US Courts

of Appeals. Cross considered the power of judicial ideology on outcomes,
alongside personal characteristics, and a measure of the law. He found ideology

to have less of an association with outcomes than seen in previous studies. At

times, ideology was shown to have extremely limited value as a predictor of
outcomes. He found that most factors explained only a small amount of variation

in outcomes.®”® He found that the explanatory power of the models improved

when legal variables were analysed.®’”” Cr o s sds study therefore
evidence that it is not personality, politics, or ideology which determines
outcomes but judges following and applying the law. This thesis follows many of
Crossdés | essons, namely, that there is a

are expressed given the limitations of observational studies of courts.

As discussed in Chapter 3, since the 1970s American legal scholars and political
scientists have analysed US Courts and decision-making. This has provided a
well-developed literature on methodology, and large datasets, which scholars can
utilise. The present study is not a study of an American Court, but rather is an
assessment of the England and Wales Court of Appeal (Criminal Division).

Studies of UK Courts or judges are relatively sparse and there is no similar study

674 FB Cross, Decision Making in the US Courts of Appeals (Stanford University Press 2007).
675 See http://artsandsciences.sc.edu/poli/juri/appct.htm <accessed 8 August 2016>.

676 Cross (n 674) Chapter 3.

677 ibid, Chapter 2.
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on the Court of Appeal in this country. In recent years, there has been some
studies of judicial (or quasi-judicial) decision-making in Britain, employing an ELS
perspective. Thomas and Genn employed case simulation to explore decision-
making in tribunals.6’® They examined numerous factors, such as whether the
tribunal was in paper form or an oral hearing; whether the members of the tribunal
were legally qualified; and the impact of panel member background.®”® They
found that oral hearings were much more likely to lead to a successful
outcome,®® and there was no statistically significant association between the
background of the panel members (including their gender, age, household
income, ethnicity, and religion) and their decision-making.68 This study is
noticeable because it may be said that it comes close to replication of
experimental conditions, in that the same case was sent to different tribunals with

certain features amended whilst the rest were held constant.

Cahil-FO6 Cathahatgi | i sed the psychologist Shal on
model to determine whether judgeods er sor
She used this model to determine whether the personal values identified by
Schwartz (self-direction, stimulation, hedonism, achievement, power, security,
conformity, tradition, benevolence and universalism)®8 were demonstrated by
particular Supreme Court Justices in a hard case, R (on the application of E) v
JFS Governing Body.%8* She found that the judges in the majority demonstrated
universalism while those in the minority demonstrated tradition.68> Thus, it
appeared that the personal values of the judges in the JFS case did influence the
legal decision.®8 Cahill-O6 Cal | aghanoés work could be ¢

nature. CahilkFO6 Cal | aghan di scusses some of the

678 C Thomas and H Genn, Understanding Tribunal Decision-Making: A Foundational Empirical
Study (Nuffield Foundation 2013).

679 ibid, 3.

680 ihid, 8.

681 ibid, 10.

682 RJCahil-O6 Cal | aghan 6The I nfluence of Personal Valu
L & 860y

683 jbid, 603.

684 [2009] UKSC 15.

685 Cahil-O6 Ca |l | & §8R)atr610¢1

686 jbid, 617.
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char act @7rsuck tas gesderéand ethnicity, some of which have been
discussed above. She highlights the value in also considering personal values

which she says can be tacit influences.%28

Utilising the same Schwartz model, she later extended her previous study and
examined the values expressed by individual Supreme Court Justices. She found
that different judges did express different personal values,®® and those

expressing the same values tended to reach the same decisions.5% It is unlikely

that the research Cahill-FO6 Cal | aghan c¢ oWkdSupcetme Courbcauldt h e

be conducted on the Court of Appeal (Criminal Division). This is because there
is only ever a single judgment, making it impossible to determine which individual
judgebs O6épersonal valuesd6 are being

is likely to be false) that the judge delivering the judgment is the only judge who
had any input in crafting it. T hcarsbe
collected, but this is sufficient for the purposes of this analysis of which factors
are, and are not, statistically significant predictors of the outcomes of appeals
against conviction. This has the benefit that there is no attempt to impute
particular values onto judges based upon what they say in judgments but the

focus is upon objective measures and demographics.

Perhaps the single greatest presently available source of data on the decision-
making of judges in Britain is the Crown Court Sentencing Survey. This was a
data collection exercise administered by the Sentencing Council, in which judges
in many thousands of criminal cases completed forms to indicate the factors
taken into consideration when issuing a sentence.®°! Other information, such as
gender, was also recorded. This resulted in large datasets, giving, importantly,
the thoughts of the sentencing judge him or herself. Research based on the

687 RJ Cahil-O6 Ca | | a g hming,the duRiaal Divarsity Debate: Personal Values and Tacit
Diversityd §122015) 35(1) L

688 ibid, 10.

689 ibid, 18

690 jhid, 27.

691 See https://www.sentencingcouncil.org.uk/analysis-and-research/crown-court-sentencing-
survey/ <10 September 2016>.
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database is beginning to emerge. Pina-Sanchez and Linacre sought to explore
the level of consistency in sentencing for assault cases.®®?> They noted that
6consistencyd entails t h®%tandédidakcerdinglgs es a
principle similar to impartiality, conferring legitimacy and public confidence. They
found that there was a substantial degree of consistency in sentence lengths
across courts in England and Wales, contrary to concerns of inconsistent

sentencing.5%

Thus, it is submitted, the appetite for ELS studies of judges in Britain may be
beginning to grow. This is to be welcomed, because users of courts and tribunals
in Britain are far behind users of courts and tribunals in the US, when it comes to
understanding how judges reach decisions. As was discussed in Chapter 4, there
has been previous research on the decision-making of the Court of Appeal
(Criminal Division), but this has focussed upon how well it performs in correcting
miscarriages of justice. This thesis addresses an alternative question, regarding

the relationship between a range of variables and the decision-making of judges.

5.4 The role of law in the decision-making process

Inordertobe abl e to make strong cl| ai mmaking,egar c
it would be beneficial if it could be shown that the variables analysed influenced,
or caused, particular outcomes. For the reasons explained below, this cannot be
shown by this study. Moreover, any allegation that factual and demographic
factors, such as judicial attitudes or gender, influence outcomes, needs to
surmount the claim that it was the law which determined the outcome. Judges
are lawyers, well trained and experienced in applying the law. Judgments are
usually framed in terms of the rules laid down by precedents or whether the court
below correctly applied statutes. Lawyers make legal arguments to judges based
on the law. If judges appear, and claim, to be deciding appeals based on the law

applicable to the case, it must be evaluated whether this is reflected in the data.

62JPina-Sanchez and R Linacre, 6Sentence Consistency
theCrownCourtSent encing Survey6 (2013) 53 Brit J Cimin
693 jbid, 1118.
694 ibid, 1128.
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As was discussed in Chapter 3, more recent and advanced judicial studies
research has sought to look beyond judicial attitudes and attributes, and towards
the institutional situation of courts, including its approach to considering the rules
of law. Mor eover, the 61 egal -makihgpdosiulatesdtha udi c
decisions are reached by impartially applying the law, and it is important that this

model is tested.

As Cross says, the 6édauntingd task of me
by researchers, but rarely has the task of measuring the law.%°® The difficulty is
caused by the unfeasibility of finding some measure of a whole body of law and
then determining whether the case under analysis applied the law rather than
ideology to reach a decision. In order to do this, one would need to determine in
some objective manner what the law is. But this is made difficult by the fact that
every case is different, and as such the law will be applied differently in different
circumstances. This is further complicated by the question of how to determine
whether the case under analysis was THieci de
makes the legal model difficult to frame as a falsifiable hypothesis.®% In contrast,
the attitudinal model, for example, has developed a measure of ideology (the
party of the appointing President), which can give rise to a falsifiable hypothesis.
I n Edwardsds and Livermoreds <critiqgue o0°
difficulty in coding precedent as being a significant pitfall.5°” This is because each
precedential case would need to be coded in some way to indicate its
precedential value. This inevitably requires some interpretation of the cases,

rather than an objective assessment.

Crossods study of the US Courts of Appeal
law in empirical studies.®®® He sought to test how often US Courts of Appeals

695 FB Cross, Decision Making in the US Courts of Appeals (Stanford University Press 2007)

Chapter 2.

6%FB Cross, O6Decision Making in the US Circuit Co
1467.

697 HT Edwardsand MALi ver mor e, O6Pitfalls of Empirical Stu
Factors Affecting Appellate De ci si on Maki ngdo (L2D895910273&G 8) (8) Duk:e
698 Cross (n 695).
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gave deference to certain trial courts?©o

which, according to the application of law, would be due more deference from
appeal courts were indeed shown more deference. This, Cross argued, was a
measurement of the law governing the case. He found that the law, as it was
measured by him, significantly improved his ability to model outcomes.
Furthermore, his measurement of the law consistently out-performed attitudinal
or demographic factors as predictors of outcomes.®® This adds support to the
claim that any attempt to model judicial behaviour which ignores a measure of

the law is likely to be deficient.

In the study presented in this thesis, there is a measure of thelaw:t he &6 DI
Occur ? 06 \naGhaptarblit &as explained that the unsafety test requires
the Court to consider whether it thinks the jury would still have convicted if they
had known what the Court knows by the time of the appeal. It is only by being

sure of this that convictions can have moral authority.

Frequently, appellants will argue that the law was wrongly applied by the lower
court. The law governing the case includes the rules which state what the law is,
in order to allow the Court of Appeal to decide whether it was correctly or

incorrectly applied, and whether that makes the conviction unsafe. The 6 Di d

Occuvarableiscoded oO6yes6 when the judges
the proceedings, requiring consideration of whether the error made the conviction
unsafe. 't i s coded Onod when the judges
proceedings. This acts as a measurement of the law because in deciding
whether an error occurred, the judges have to decide what the law is. If they
decide that an error occurred in applying the law, the judges then have to decide
what the effect of the error is. If this is how the judges determine appeals, it would
suggest that the judges apply the unsafety test as interpreted by the Court. By
including this variable in the analysis, it is possible to observe the relationship

between the finding of an error and the outcome of appeals.

699 ibid, Chapter 2.

147

(

Err

dec



Whilst this measurement of law may mitigate some of the limitations of studies
which do not measure law it is only partial, in the sense of being incomplete. It
may be thought obvious that the Court will be more likely to quash convictions
when an error occurred, and so this is bound to improve the accuracy of the
models. Previous research on the Court of Appeal has shown that if the Court
finds that no error occurred in the proceedings, appeals are unlikely to be
successful. 1t is this finding which gives rise to the claim that the Court is
restrictive due to being slow to quash convictions which only raise questions of
fact. It is therefore an a priori hypothesis that the question of whether an error
occurred will be a strong predictor of the outcome of appeals. All previous
research indicates that this will be the case, and so will not be surprising to the

legal community.

The better question may be not whether this variable is a predictor, but what
interpretation can be given to the finding. Whilst previous research used this

finding to suggest that the Court is not receptive to claims raising factual issues,

the ODi dOcEcrurro? 6 variabl e i s uwenerdofihelant hi s
governingthecase. Thi s i s because the o6unsafety t
the Court of Appeal as meaning that appeals are likely to be successful when

errors occurred, and unlikely to be successful when no error occurred. Whilst it

may be questionable whether this is a suitable way for the Court to apply its
powers, this is how the test has been applied. This variable, therefore, tests
whether judges follow this interpretation of the test. Including a variable which
captures the law is important for the capturing of impartiality. This is because the

0l egal model 6 stipulates that decisions
the law. The extent to which that appears to be the case can only be assessed

by including some measurement of the law relevant to the case.

5.5 The fundamental problem of causal inference
This study analysed the decision-making of the Court of Appeal through a
quantitative content analysis of Court of Appeal decisions. Much social science

research, and observational social science in particular, suffers from what is
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k nown afindamédntl préblem of causal inferenced which occurs because
researchers can only observe the factual and not the counter-factual.”® This
means that a researcher can only observe what happened, and what the
demographic and factual details were in cases which were actually decided. Itis
not possible to see what actually would have happened if any of these factors
had been different, and they cannot be controlled. Accordingly, it is not possible
to say that a particular variable causes particular outcomes; it is correlation and
not causation. The best way to impute causation is in randomised controlled
experiments, in which everything except the variable of interest is held constant.
Moreover, causation can only be reliably inferred if the same results have been

demonstrated in replication studies.

This empirical study of the Court of Appeal using appeal judgments suffers from
the fundamental problem of causal inference. This means that the research has
been designed to be correlative, and not causal. Therefore, the analysis can
show only association between variables and outcomes, not a cause and effect
relationship.”®* The transcripts analysed in this study were not designed to be
studied in this way, but were designed to provide answers to real appeals in the
Court of Appeal. This highlights a further difficulty with correlational research:
that the factors which in fact influenced a decision in one particular case might
not have influenced the decision in any other case.’®? This means that, whilst
correlational studies can be useful in locating patterns in the data, a great deal of
evidence is needed before it can be suggested that there is a true substantive

relationship.

Often in social science research the materials analysed were created directly for
the research project. For instance, data is generated by surveys, interviews, or

simulations, which will address, or the researcher hopes will address, the specific

70| Epsteinand AD Martin O6Quantitative Approaches to E
and HM Kritzer (eds), The Oxford Handbook of Empirical Legal Research, (Oxford University

Press 2010) 903.

01 See C Thomas, o6 How Should We Go About Jury Research
Crim LR 915, 917.

702 jbid.
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guestion he or she is studying. In some kinds of studies, especially experiments
or simulations, variables can be controlled, giving the possibility of drawing causal
inferences.”®® In empirical legal research of the kind conducted in this study, the
judges giving judgment did not know their judgments would later be analysed
statistically. The study is therefore observational and non-reactive. The
judgments were delivered for the specific purpose of providing reasons for their
decisions, to be read by lawyers, scholars, and other interested parties. They
were not designed for the purpose of statistical analysis. It is for this reason that
content analysis is necessary to extract the required data. This means there is
no direct answer provided in the judgme

decided impartially?éd or O6Did the gender

case?d6 and so on.

This is what gives rise to the fundamental problem of causal inference; the
problem that it is very difficult to design a study from which causal inferences can
properly be drawn. In a true experiment, the researcher can control the possible
causal variables. It is not possible in this study to run any kind of experiment to
determine whether the judges were in fact impartial or whether other factors in
fact caused particular outcomes, or what other factors influenced appeals. The
research must be designed observationally by isolating the factual and
demographic details of cases which have been decided, and by analysing them
to determine whether certain factors appear to lead to statistical variations in
outcomes.”® It is through the use of hypothesis testing that it is possible to
calculate the chance that a particular variable has some effect on the outcome
variable. The problem of causal inference inherent in the methods of this study
means that this study is strictly concerned with the analysis of statistical
association. It cannot show whether a variable caused a particular outcome, or
whether judges were influenced by a particular factor. This method is useful,
however, in explorative studies such as this one. As there have been very few

previous studies of this nature in Britain, it is important to discover whether there

703 jbid, 918.
704 See C Winshipand SLMor gan, 6The Esti mation odt iCamuaslal D &tf:
(1999) (25) Ann Rev of Sociology 659.
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are statistical relationships between the variables analysed and the outcome of

appeals.

5.6 Hypothesis testing, the p-value, and statistical significance

The purpose of null hypothesis statistical testing is to determine the likelihood
that the null hypothesis, that is, that the variable has no relationship with the
dependant variable, is true, by determining how far the data corresponds with
what would be expected if the null hypothesis was true. This is established by
calculating the degree and strength of any association between combinations of
particular independent variables and the outcome of appeals. It can be analysed
how likely it is that the null hypothesis is true by observing the p-value of each
independent variable in a binary logistic regression analysis. A p-value is a
percentage, between 0 and 1, which allows for some measurement of the
strength of the predictive ability of the variables considered in the model of the
Court 6s diteasimpsriamt to sate that, for the reasons discussed below,
the smaller the p-value, the stronger the association between the variables and

the outcome of appeals.

In March 2016, American Statistical Association (ASA) issued a statement on
statistical significance and p-values.” The ASA stated -vtahaat 6w
can be a wuseful statistical measure, it is commonly misused and
mi si nt e ®prheset cendeins regarding p-values and significance testing
were also raised by Nuzzo in 2014.7 The principles behind the p-value and

significance testing are summarised by the ASA as so:

705 RL Wasserstein and NA Lazar, 6 The ASAO6s S t-alues:niCentekt, Pooeess Rnd

Pur posed (tatistieal Assocation, 2016).

706 ibid, 7.

MRNuzzo O6Scientific Meb6hNae, 159t at i sti cal Errorso
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0 A-vatue provides one approach to summarizing the incompatibility
between a particular set of data and a proposed model for the data é
The smaller the p-value, the greater the statistical incompatibility of the
data with the null hypothesis, if the underlying assumptions used to
calculate the p-value hold. This incompatibility can be interpreted as
casting doubt on or providing evidence against the null hypothesis or
the underlyin® assumptionso.

There are a number of essential components to these principles which must be
considered. Thep-val ue summari ses Othe incompat.
set of data and a proposed-vakedoednotfslkmw t he
is whether the null hypothesis is true, or the probability that random chance
produced the data.”® Thep-val ue shows the |l evel of O6st
the data with the null hypot hes e-salues [ nd
suggest that the data is consistent with the null hypothesis and so the null
hypothesis could be true, i.e. the predictor variable under consideration has no

or limited measured relationship with the outcome variable. Smaller p-values can

indicate that there is greater statistical incompatibility in the data than the null
hypothesis would predict. Smaller p-values may therefore give some reason to

doubt the null hypothesis.’1°

The ASA statement noted that the concep
arbitrary figure. By convention, a p-value of lower than or equal to 0.05 is
considered O6stati st ivaue bfhighershang®5 corisideeed t 6 ,
non-significant. This represents the 5% level of significance. The ASA was
particul arly critical of t he position t
alternative hypot hevaleess statiaticallyesignifieant.6'* Thé t he
apparent flaw in this kind of reasoning is that if the null hypothesis is actually true
but a variable is shown as statistically significant due to random chance, the
person accepting the alternative hypothesis and rejecting the null is wrong.

Therefore, a p-value of less than 0.05%o means only Ot hat the da

708 RL Wasserstein and NA Lazar (n 705) 8.
709 jbid, 9.

710 jbid.

1 ibid.
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close to what the statistical model (including the [null] hypothesis) predicted they
s houl,d?ahdeadiigherp-val ue 6indicates that the d
the null hypothesis prediction.”'® Thus, whilst smaller p-values may allow for the
null hypothesis to be rejected, there is still a chance that the decision to reject the

null hypothesis is mistaken.

One further important point to note in relation to the understanding of p-values
and statistical significance is that a larger p-value does not mean that the variable
had no predictive power at all. As Greenland and colleagues noted, it is only if
the p-value is exactly 1 that it could be stated that the variable has no predictive
value or relationship at all.”** This is because in calculating the p-value it is
assumed that the null hypothesis is true. Any p-value below 1, however slight,
means that the variable did have some association. This reiterates that p-values
are not able to distinguish between actually true and actually false null
hypotheses and alternative hypotheses. However, variables with larger p-values
can show that the data only deviate slightly from what would have been predicted
if the null hypothesis was true, and so a researcher may be more likely to be

mistaken in rejecting a null hypothesis with a larger p-value.

Thus, the use of p-values and null hypothesis significance testing has difficulties.
This thesis has utilised p-values and null hypothesis testing when considering the
impartiality of the Court of Appeal. As the ASA statement has made clear,
however, a statistically significant finding at the 5% level is only weak evidence
against a null hypothesis. Whi | st t he ASAG6wluesprevide weaks t h a
inferential evidence against the null hypothesis, it did agree that p-values can be
useful in summarising data.’”*®> Some contributors to the ASA statement noted

that p-values are less controversial, and more useful, in explorative studies as

712 ibid, 8.

713 ibid.

s Greenland et al -VauBs Gonfidende interadls, aldePowes A Guide to

Mi sinterpretationsdé, a contribution to the ASA st
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715 RL Wasserstein and NA Lazar (n 705) 8.
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summary statistics for sets of data.”*® P-values do, therefore, have value in a
study such as the present. They provide a quantification of variables which have
a stronger relationship with the dependant variable. This thesis recognises the
arbitrary character of statistical significance testing and so has been careful to
present all the data and p-values found in the statistical tests. It is important to
note that one key limitation of this study is that a p-value must be carefully
I nterpreted, and that a finding of
measure of whether a null hypothesis is true.

The results of the analysis conducted in this thesis is not contingent upon the p-
values alone but also the effect they have on the ability to correctly classify
successful and unsuccessful appeals against conviction. This thesis also uses
summary statistics, classification tables, R?, and confidence intervals as
measurements of how well this study has captured the principle of impartiality. It
is important to note that the ASA did not state that p-values are invalid, but the
statement was related to definitional issues and the amount of confidence
researchers can have in relying upon them, and the accurate communication of
statistical results. The primary concern of the ASA is that policy decisions are
made, such as whether to continue with a clinical trial, based on statistical
significance, and that publishers only tend to publish statistically significant
findings.”” Given that statistical significance is an arbitrary figure, it may not be
appropriate to reach clinical decisions based upon statistical significance.
Clearly, this issue does not arise in this study. Necessary caution has been
expressed throughout this thesis about the results of this study, given the
observational nature of the data collection which could not replicate experimental
conditions. Despite the reservations recently issued by the ASA, null hypothesis
significance testing is an important and useful method of determining the
predictive ability of independent variables against dependent variables, as long

as these limitations are observed and heeded.

See DA BW¥alureys, AR Not What Theydre Cracked

Up

statement roundtabl e, submi ssi on No 5; MJ Lew,
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717 See RL Wasserstein and NA Lazar (n 705).
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5.7.1 Parameters of sampled appeals

The cases analysed in this thesis are the whole population of available murder
and rape appeals against conviction decided between January 2006 and
December 2010. This is a sample of the total workload of the Court of Appeal.
Each case was downloaded and read alongside a template. The template was
designed to allow as many features of the case to be identified with a Yes / No
answer, or for qualitative data to be coded into dichotomous items labelled as 0
and 1 for the purposes of subsequent analysis. This template is reproduced and
discussed in Chapter 6. The variables were extracted from each case by marking
appropriately the sections on the template. Once a case was read it was
immediately coded into SPSS (IBM SPSS Statistics, v. 24 2016, IMB Inc.). Only
cases where an appellant was appealing a murder and / or rape conviction were
included in the study. The precise parar

needs some attention, this is discussed below.

There were 472 full appeals against conviction included in the final dataset, 241
murder appeals, and 231 rape appeals. The offences of murder and rape were
chosen for specific reasons. It would have been possible to follow previous
studies and read the first 300 judgments from one year, or all cases from one
year, or a random sample of cases, or all cases from a number of years. The
latter option was excluded as the numbers involved would quickly become
unmanageable for this study. The decision was made to focus on specific
offences in order to explore decision-making in those offences. Since previous
studies have already provided sufficient detail on the general decision-making of
the Court of Appeal, it was decided that it focussing only on certain offences
would offer new insights into the decision-making of the Court. This means that
there is no attempt in this thesis to generalise the findings to other offences
decided in the Court of Appeal. This provides opportunities for further replicative

research on different offences.

The specific offences of murder and rape were carefully chosen. They are

amongst the most serious offences known to the law, and they are both
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indictable-only offences. This is important because it means that any murder and
rape convictions which are appealed can only be appealed to the Court of Appeal.
Of fences which are tried in the Magi
Court.”*® By focusing on indictable-only offences it is possible to be sure that alll

murder and rape convictions appealed will be included in the sample.

Attempted murder and attempted rape were not included in the sample. This is
because these are separate offences to completed murder and rape, and the
intention was to keep the offences under analysis as homogenous as possible.
Further, applications for permission to appeal were omitted from the sample.
There are several reasons for this. The primary reason is that the outcome of
appeals and applications for permission is different. In full appeals against
conviction, the outcome is that the conviction is quashed or upheld, while in
applications for leave to appeal the outcome is that the grounds of appeal are /
are not reasonably arguable. When permission is refused this is equivalent to
dismissing the appeal, but when permission is granted there is still a long way to
go before the conviction is quashed. This meant it was difficult to subsume the
applications for | eave within the fu
sufficiently large it was decided the problem could be avoided by simply omitting

to include applications for leave to appeal in the sample.

It should also be noted that applications for permission to appeal are treated very
differently; it is not comparing like with like. Often applicants will be
unrepresented, and it frequently appears that renewed applications are add-ons
in appeals against sentences. It is also much more difficult to extract data from
renewed applications; transcripts are rarely longer than 4 or 5 pages. Finally,
applications were excluded because it appears that most renewed applications
are not available on the legal databases. This then raises the question of why

some are available and some are not, potentially leading to biased data.

718 Magistrates Court Act 1980, s 108.
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As was explained in Chapter 4, age categories of complainants / the deceased
have been mapped onto the Sexual Offences Act 2003. This is with the addition
of a further category which is absent from the 2003 Act i the 16 i 17 age group.
This is included as a separate group in order to separate adult complainants /
deceased from those aged 16 and 17. As the sample size for the 16 i 17 age
group is relatively small, it should not have a large impact on any further analysis.

Table 5.1 shows the age profile of the complainants / deceased in the sample.

Table 5.1: Age profile of complainants / deceased in sample.

Murder Rape
Under 13 11 97
137 under 16 4 29
1671 17 15 19
18+ 211 85

As will be discussed further in Chapter 6, relatively few deceased in murder
appeals were children, whilst the majority of rape complainants were children.
The effect of this is that the variables for age is more relevant to rape than murder.

The following Table shows the cases in the sample categorised by gender.

Table 5.2: Appeals in sample by gender.

Murder Rape
Male 171 70
Female 19 212

As can be seen, there is a similar effect in murder appeals, in that one group is
more common to one offence than the other offence. Namely, in the murder
appeals, there are relatively few female deceased. The effect of this is that the
variable which considers the association between the gender of the complainant
/ deceased and the outcome of appeals is more relevant to rape appeals as there

is greater variation.
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5.7.2 Parameters of sampled murder appeals against conviction

Murder is defined as the intentional unlawful killing of another human being.”*°
Murder provides no particular definitional difficulties relevant to the data collection
exercise, subject to the following point. If a person was charged with murder, but
convicted of manslaughter this is excluded from study, simply because this is not
a conviction for the offence of murder. Offences such as infanticide are excluded

because this is not the same as murder.

A significant <current i1issue within the |
Joint enterprise murder occurs when the principle offender (A) and the secondary
offender (B) agree to commit crime A, but in the process of which (A) commits
murder. The extent to which (B) is liable for the murder if he only foresaw that
(A) may commit murder, rather than having intended that (A) commits murder, or
encouraged him to do so, has been a problem area for the law of murder.”?° |t
has generated many appeals which are included in this study. The case of R v
Jogee; Ruddock v R"?! has recently stated that the law of joint enterprise murder
had taken a ¢ wrcaseoff Chanuwing-8iu v R’?? Chae Wing-Siu
stated as a matter of principle that foresight that (A) might commit murder could
be sufficient for joint enterprise murder.”?® Jogee decided that foresight may be
evidence of encouragement, but would not be sufficient by itself for (B) to be

guilty of murder.

The murder appeals included in this study may be heavily impacted by this
conclusion of the Supreme Court. Of the 241 murder appeals in the sample, 109
(45%) were O6joint enterpriseo, in that o
convicted of the murder acting jointly. (Note that this does not mean all these
appeals were joined appeals; it may be the case that only one member of the

719 See BJ Baker, Textbook of Criminal Law (3" edition, Sweet & Maxwell 2012) Chapter 11.

720 |f (B) did intended or encourage (A) to commit murder the rules of accessory liability under the
Accessories and Abettors Act 1861 would likely apply and (B) would likely be guilty of murder.
721 [2016] UKSC 8, [2016] UKPC 7.

722 [1985] AC 168. This was followed, with some maodification, on numerous occasions, see Hui
Chi-Ming v R [1992] 1 AC 34; R v Powell; R v English [1999] 1 AC 1.

723 Chan Wing-Siu, ibid, at 175.
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0j oint enterpOnkbkgdlappdsdlwd)f these
were successful. The conclusion of the Supreme Court in Jogee that Chan Wing-
Suhad resulte@xt @ansino®owfert Benaylba nefleatetl
in the low number of joint enterprise murder convictions quashed. The Supreme
Court in Jogee’® and the Court of Appeal in R v Johnson and others’?® have
intimated that it is unlikely appeals will be revisited in light of Jogee.

The question of whether the offence

enterprised Is not used as a Vviaisthajbirt
enterprise in murder entails the specific issues discussed above which rarely
apply in rape appeals. It may be possible in future work to broaden out the legal
variables, in order to include the particular legal issues arising in individual
offences. This is a limitation of this study, because the question of joint enterprise
in murder is a significant issue in the law of murder, and following Jogee, is likely
to become more important. The proportion of joint enterprise murder convictions
quashed by the Court of Appeal is much lower than the overall proportion of
murder convictions quashed.”?” One plausible explanation is that this is what the
law required, as the joint enterprise doctrine of foreseeability was firmly
established in law,’?® stare decisis would require appeals to be dismissed if the
judge directed the jury correctly as to foreseeability. If this is the case, however,
there were strong allegations that the law was unjust.”?® A complete analysis of
joint enterprise is beyond the scope of this thesis, which is intended as an
exploration of the decision-making of the Court of Appeal in all murder and rape
appeals. There is, however, scope for further empirical enquiry outside the scope

and remit of this thesis.

724 Jogee [83].

725 ibid, [100]

726 [2016] EWCA Crim 1613.

727 See Chapter 7.

728 Especially by the House of Lords in Powell, see note 722 above.
29 See W WilsonandD Or merod, 6Si mply Harsh to Fairly
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Most of the appellants appealing a conviction for murder were convicted only of
one count of murder, but 11 (4%) were convicted of more than one count. The
number of counts of which an appellant was convicted, and whether an appellant
was convicted of more than one offence of murder or rape, is a variable which is
analysed in this study. Most appellants (79%) in murder appeals were
represented by at | east one Queenos

variable. 62% of murder appeals were heard by a judge of at least the rank of
Lord Justice, sitting with two High Court judges.”® The corresponding figure for
rape was 49%, meaning that more circuit judges, recorders and retirees were
used in rape appeals. The ranks of the sitting judges are also variables utilised

in this study.

5.7.3 Parameters of sampled rape appeals against conviction

Rape provides some substantial definitional problems, and this has impacted
upon how this study has been conducted. The definition of rape for this thesis
includes rape charged under section 1 of the Sexual Offences Act 1956 and rape
charged under section 1 of the Sexual Offences Act 2003, and rape of a child
under the age of 13 charged under section 5 of the Sexual Offences Act 2003.
Defendants are charged under the 1956 Act if the alleged offending occurred
before 1 May 2004. The 2003 Act defines section 1 rape as being where (A)
intentionally penetration of the vagina, anus, or mouth of another person (B),
where (B) does not consent and (A) does not reasonably believe that (B)
consents. Section 74 of the Act provides that consent means that the act was
agreed to by choice, having the capacity to make the choice. The offence under
section 5 of the 2003 Act does not require a lack of consent, and it is no defence
that the appellant believed the complainant to be 13 or over.”3! As discussed
below, this has obvious implications for the nature of the defence raised at trial.
Section 1 of the 1956 Act defined rape as having sexual intercourse (vaginally or
anally) with a person who does not consent and that the suspect was reckless as
to whether the other consented.

730 Including Lord Chief Justice, Vice President of the Court of Appeal Criminal Division, and
President of the High Court.
731 See R v G [2009] 1 AC 92.
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What may now be known as anal rape under section 1 of the 2003 Act was
someti mes charged as O6ébuggeryo6; section
the sample as it appears indistinguishable from what it now termed anal rape.
Sexual offences relating to animals are omitted. Offences relating to photographs
/ images are omitted. In the rape appeals, 105 appellants (45%) were convicted
of one or more offence of rape, and 166 appellants (71%) were convicted of more
than one offence type. Multiple counts is included as a variable in this study. The
outcome variable for this thesis relates to the rape conviction: so if the conviction
for another offence is quashed but the rape conviction stands, this is recorded as
an unsuccessful appeal. The same holds for murder if, for instance, a conviction

for weapons offences is quashed but the murder conviction is upheld.

As was highlighted in Chapter 4, whilst there are only three sections which charge
the specific offence of rape (2003 Act sections 1 and 5; 1956 Act section 1), there
are numerous different kinds of rape. Historical sexual offences are often
charged under the 1956 Act. It will be observed that the primary difference
between the Acts is that what is now charged as oral rape may not have been
rape under the 1956 Act, but may have been charged as indecent assault (section
14 of the 1956 Act), or some other offence. For the purposes of the data
collection exercise the charging decision of the prosecutor was followed. This
means that if what could now be charged as rape was charged as another offence
under the 1956 Act, it is not included in the dataset as the appellant was not
convicted of rape at the time. For the purposes of this thesis, it makes no

difference that the appellant could now have been charged with rape.

The Sexual Offences Act 2003 provides a number of definitional challenges. Its
overlapping sections are well documented.”®? Other offences which could be
considered as essentially identical to rape, such as section 2 assault by
penetration, or section 9 sexual activity with a child, are not included. Again, the

charging decision of the prosecutor will be adhered to, rather than stating what

JR Spencer, O0The Sexual Offences Act 20036 (200
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the appellant could have been charged with. The reason for this is that there
could be important reasons why particular charges were placed; it would not be

appropriate to begin second-guessing the charging decisions of the prosecutors.

Section 1 of the 2003 Act is silent as to any age requirement, whilst section 5
relates to children under the age of 13. Thus, offences relating to children aged
13 to 16, and offences against anybody over the age of 16 are all charged under
section 1. This study has also utilised a variable for these categories, and for
when the complainant was aged 16 or 17, or over the age of 18. There is a
qualitative and quantitative difference between an offence committed against a
person aged over 18 (i.e. and adult) and a child; an offence against a child aged
under 16 (16 being the age at which consent can legally be given), and those
aged 13 to under 16. These differences are highlighted by statistics relating to
conviction rates for different age groups of complainants. Thomas found that
different categories of rape had different conviction rates in Crown Court trials.
Trials alleging rape of a female under the age of 13 resulted in conviction 58% of
the time, but 75% of the time for rape of a male under 13.732 Rape of a female
aged 16 or over had a conviction rate of 47%, whilst rape of a male 16 or over
had a conviction rate of 58%. It is not clear whether it is the female complainant
which leads to these differences, however, as rape of a female aged under 16
had a conviction rate of 62%, which is higher than the conviction rate for rape of
a male under 16 (51%).

Table 5.1, above, provided the number of cases which featured the different age
categories in the murder and rape appeals. Appeals against convictions for rape
against complainants aged 13 i under 16, and 16 i 17 both had success rates
of 42%, but note that the number of appeals for these categories was relatively
small. The success rate for offences against children under the age of 13 was
35%, and 30% for adult complainants. These figures show some difference but

this is not particularly large. The 42% success rate is likely to be impacted by the

7383 C Thomas, Are Juries Fair? (Ministry of Justice Research Series 1/10, 2010) 32.
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smaller sample size. The age category of the complainant is included as a

variable in this study, and so will be returned to in Chapter 7.

An additional component which is analysed in this study is whether there is a
relationship between the nature of the defence offered at trials, and the outcome
of appeals against conviction. Again, the different categories of rape (by age)
have an impact on this. Only a small number of appellants attempted to deny
mens rea (consent or belief as to age) in offences against children under the age
of 13 1 this is obviously because this is not a defence to that offence. 89% of
appellants denied the actus reus for this offence. As the age of the complainant
increases, appellants were more likely to have denied mens rea: 37% denied
mens rea in the 13 7 under 16 group; 57% in the 16 7 17 group; and 63% in the
over 18 group. Clearly, therefore, the nature of the offence has an impact upon
the nature of the case at trial, and by implication the kinds of appeals which are
likely to be successful in the Court of Appeal. However, as the success rate
across the age categories are relatively similar (as discussed in the previous
paragraph) this by itself does not appear to have a close relationship.

The inbuilt age categories, the division of complainants between genders, and
the 1956 Act may lead to the conclusion that there is not only one offence of rape,
but several. In this thesis, all these rape offences have been coded as one
offence: rape. An alternative approach would have been to separate the different
categories of rape into individual offences, in order to determine whether
particular variables have relationships with outcomes in particular kinds of rape.
Whilst this may be an avenue for further exploration and analysis in the future,
this approach is not taken here. This is because the focus of this thesis is to
explore the relationships between variables and the broad offences of rape and
murder. To the extent that further refinement of the offence categories would
have been beneficial, this is a limitation. However, all of the categories of rape
offences are still broadly the offence of rape, and so using the single offence is

justifiable.
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5.8 Binary logistic regression

Regression analysis in its general form is a statistical procedure which seeks to
model the value of an outcome variable by one or more independent predictor
variables.”* In simple linear regression models, where there is a continuous
outcome variable and one continuous independent variable, the regression

eguation takes the following form:

O 1 1o -

This means that the o0utoche mentatwh)chthedinemodel
intersects the Y axis (i.e.,t h e ¢ o n st areptegentingahe dlopd of the line
(the coefficient), and X representing the value of the independent variable, plus
an error term. This is a simple (single independent variable) linear regression
equation. This may be pr elkight, brivibegversa. per s
In multiple regression models, there can be any number of independent variables,

so the regression model would take the following form:

G 1 1o 1o a1 o -

The above equation may, for instance, be a model of house prices (Y) = the
constant, plus the house footprint (B1, X1), plus number of windows (B2, X2),
plus size of the garden (B3, X3), and so on (Bn, Xn). In the above formulas for
simple and multiple linear regression, there is an assumption of a linear (i.e. along
a straight line) relationship between the outcome and the independent variables

and normally distributed continuous variables.

734 See A Field, Discovering Statistics Using IMB SPSS Statistics (4" ed, SAGE Publishing 2013),
Chapter 8.

164



These assumptions are violated when considering the kinds of relationships and
variables evaluated in this thesis. The outcome variable is not a continuous
number (quantitative) but is a categorical binary outcome (there are two options;
the appeal is successful or unsuccessful). As a result, binary logistic regression
is appropriate. In binary logistic regression, rather than showing a linear
relationship between the outcome variable and the independent variables, it
seeks to predict the odds that a case will fall in a particular category given the
values of the independent variables. The independent variables can be
continuous quantitative data, categorical data, or a combination of both. The
majority of the independent variables in this thesis are binary categorical

variables generally in the formofananswer to the quest

on:

apply? Yes or Nobo. The | ogistic binary

©
Q
T

Where P(Y) is the predicted outcome of a case. It will be seen that the part of
the model in brackets is identical to the multiple linear regression model shown
above. The binary logistic regression equation allows the testing of whether any
of the variables are statistically significant predictors of the outcome of appeals
against conviction. Based upon the value of the combination of independent
variables, each case is given a predicted value. The predicted value is
represented by P(Y), and is measured on a continuous scale between 0 and 1.
A predicted value of 0.50 and below results in that case being predicted to have
been a dismissed appeal; any predicted value above 0.50 results in the case
being predicted to be an allowed appeal. It is then possible to compare the
predicted values computed by the model with actual observed outcomes in the

data in order to determine how well the model fits the data.
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The binary logistic regression model also producesan &6 odds ,rwhitchi 06 (
guantifies the strength of the association between each predictor variable and the
outcome variable. The odds ratio is the chance of success with a characteristic
present and the chance of success without that characteristic present. Variables
which have no ability to predict outcomes will have an OR of 1 because the
probably of success will be the same whether the variable is present or not. As
explained above, this will be extremely rare because all variables will show some,
however small, predictive ability and this will prevent ORs of 1. Any departures
in either direction, to +ve or i ve infinity, indicates the strength of the predictive
power of that independent variable and the outcome variable. If the confidence
interval of an OR crosses 1, the variable will not be statistically significant
because it would not be possible to know whether the true figure is 1. The further
away from 1 the stronger the association; which in turn allows the p-value to be
calculated. The further away from 1 the confidence interval range of OR is, the
more likely it is to be statistically significant. An OR of greater than 1 indicates
that the variable in question is associated with increased odds of being

successful; lower than 1 indicates reduced odds of being successful.

As discussed above, p-values and statistical significance cannot explain overall
how valuable the model is in predicting outcomes. It should also be recalled that
this thesis does not seek to 6predictod f
reference to the binary logistic regression model procedure which seeks to predict

what the outcome of the appeals was.

In addition to p-values, further tests allow for greater scrutiny of the overall
predictive power and fit of the binary logistic regression models. This is done by
scrutinising various outputs: the Hosmer and Lemeshow goodness of fit test;
classification tables; and pseudo R? statistics. The Hosmer and Lemeshow
goodness of fit test evaluates how well the predicted outcomes match the actual
observed outcome. Classification tables show which proportion of appeals
against conviction were correctly classified as being either allowed or dismissed.

There are two pseudo R? statistics: the Cox and Snell, and Nagelkerke. R?
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statistics present the amount of variation in outcomes which is explained by the
model. The Cox and Snell is incapable of reaching 1 (i.e. 100% of variation
explained by the model), and so is always the lower of the two, while the
Nagelkerke is capable of reaching 1 and so is always higher. These two pseudo
R? statistics represent an upper and lower bound respectively of the amount of
variation in the outcome variable which is explained by the binary logistic
regression model. This provides a measure of how many cases are correctly
modelled.

These various measures of goodness of fit and predictive power of the models
are utilised to quantify how strongly the variables predict outcomes. This relates
to the difference between statistical importance and substantive importance. A
variable could have statistical significance (i.e. have a low p-value) but if the
overall fit or predictive power of the model is low it cannot be sustained that the
variable in question plays any great role in decision-making. Conversely, if a
variable has a higher p-value but good predictive power it may have higher
substantive value. Thus, no particular measure can be used to determine the
value of models or variables but the various measures should be considered

together in a careful assessment of the models.

Binary |l ogistic regression in SPSS provi
O0stepwi sed method. I n forced entry, a |
significant or otherwise, are retained in the final model. The predictive power is
than assessed for significance using the Wald statistic which can then be used to
determine whether the pre-defined hypothesis (i.e. the null hypothesis) is
accepted or rejected. There are two kinds of stepwise regression: backwards
and forwards. In backwards stepwise binary logistic regression the model starts
at step 1 with all the independent variables included in the model and then
removes the variables one at a time based on their p-value and Wald statistics
until the best fitting model is created. In forward stepwise regression, step 1 starts
with no variables in the model and variables are included one at a time until

adding further variables adds no improvement to the model.
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Standard O6forced ent r yi$usddiorcanstrycttheongdels t i ¢

in this thesis. Field notes that the alternative, either backwards or forwards
stepwise logistic regression, is inappropriate for hypothesis testing as it has the
goal of finding the most parsimonious model to fit the data.”*® Croes is critical of
the use of stepwise regression when the intention is to determine what kinds of
factors have what kind of association with outcomes, rather than when one is
seeking the most efficient or parsimonious model.”3¢ Fitting the most efficient or
parsimonious model is not the intention behind this analysis; but to find which
variables are associated with outcomes and which are not. Once the models had
been constructed, however, the model is checked using forwards and backwards

methods to check for confounding or supressing variables.

As an alternative to binary logistic regression, discriminant function analysis could
have been used to evaluate the data. As is discussed in Chapter 6, the
dependant variable used in this thesis is binary, but it may have been possible to
code the dependant variable with four levels. If this had been done, discriminant
function analysis may have been appropriate. Discriminant function analysis
seeks to discriminate between two or more groups using predictor
(discriminating) variables.”®” Discriminant function analysis is best used when
there are more than two groups to the outcome variable, rather than the binary
allowed or dismissed categories used in the present study. Discriminant function
analysis also has more exacting assumptions, such as an assumption that each
group is drawn from a population which has a normal distribution.”® Such
assumptions are violated in the present study and are not necessary for binary
logistic regression analysis. For this reason, logistic regression analysis was
selected as the most appropriate method of analysing the data, particularly where

a large proportion of the considered variables are categorical in nature.

735 Field (n 734) 322-4.

MT Croes OExplainin
aTheory-Dr i ven Approachd
737 Field (n 734) 654.

738 WR Klecka, Discriminant Analysis (Sage Publications 1980) 10.
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In many areas in this thesis, the data collected from the cases is summarised in
the form of percentages, frequencies, tables and graphs. This is useful for
several reasons. Firstly, this thesis considers only murder and rape offences,
meaning that any statistical information gathered is new information. The
dissemination of this information in summary form helps to provide details about
how such appeals are dealt with in the Court of Appeal. This helps to understand
decision-making in the Court of Appeal. Secondly, the use of graphs and tables
makes the findings more easily comprehendible to the non-statistical readership
which is the majority of the audience of this thesis. Thirdly, summary statistics is
primarily what has been provided in previous studies of the Court of Appeal. This
thesis replicates in part previous research on the Court of Appeal. By following
the same procedures it is easier to compare and contrast the offences of murder

and rape with the findings of the earlier studies.

5.9 Conclusion

This chapter has explained the data collection exercise and the principles behind
the statistical analysis conducted on the dataset of appeal cases. The intention
is that, when read together with the next chapter, sufficient details have been
provided to allow later replication of the study. The observational nature of the
study has been discussed. This study could not have been designed so as to
replicate experimental conditions. It is only in properly conducted and replicated
randomised controlled trials that any kind of causation can begin to be inferred.
Accordingly, the proper limits of this study should be understood. What is sought
to be explored is whether the independent variables which are collected from
each case are shown to be statistically significant predictors of successful
appeals. The logic behind this is that if the Court was to be presented as having
appeared impatrtial, certain variables, in particular the factual and demographic
variables, should not be predictors of the outcomes of appeals in the Court of
Appeal. This is because if a variable is a predictor of outcomes there is an
implication of an association between the variable and the outcome.
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The next chapter provides a complete list of the variables collected from each
case, and evaluates the data collection template. Chapter 7 presents the findings
of the study. Thisincludes a descriptive analysis of the grounds of appeal argued,
which replicates previous studies of the Court of Appeal, and the binary logistic
regression anal yses -makng.tlthsdy ca&refullycondidering e c i s i
the outcomes of the next chapter that it will be possible to conclude whether the

Court does appear to have determined appeals in an impartial manner.
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Chapter 6

Evaluation of Variables and Methods of Study

Introduction

An important original contribution made by this thesis is the development of a
measurement of the impartiality of the England and Wales Court of Appeal
(Criminal Division), and the collection and coding of cases to create a dataset. In
developing the dataset, many pieces of factual, demographic, and legal variables
were collected from each case. It has been sought to capture the principle of
impartiality by collecting a range of variables, and by testing whether relationships
exist between variables and the outcome of appeals. As has been discussed
previously in this thesis, how successful this has been is a key question, and this
will be addressed in Chapter 8. By explaining the variables which measure the
principle of impartiality, it can be examined how well the concept has been
measured. In this chapter, full details of the variables included in the study and
how they were collected and coded is provided. The data collected from the
appeals includes factual and demographic details relating to the case, the judges
and the appellants and complainants / deceased. The grounds of appeal have
al so been collected from each case.
approach to dealing with grounds asb
captured. This data collection exercise has sought to draw upon previous
examples of quantitative judicial studies and Empirical Legal Studies (ELS),
utilising the models discussed in Chapter 3.

The data from each appeal against conviction was collected utilising quantitative
content analysis with the aid of a template. The template has been presented
below, followed by an explanation of the decision-making process relating to the
collection of the dependant variable and the independent variables. The
effectiveness of the data collection process is evaluated in this chapter. Finally,
this chapter summarises the strengths and limitations of the methods employed
in this study. In particular, the limitations of this study are highlighted. It is

important to highlight the strengths, but also acknowledge the limitations of the
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study, in order to evaluate how well or closely the principle of impartiality has
been captured, and so what sort of claims can be made about the impartiality of

the Court of Appeal.

6.1.1 The dependant variable

This is collected as an answer to the question: &Vastheappeal sudtsessf u
answered yes (coded 1) whenever a conviction for murder or rape was quashed,

including when the appellant remains convicted of other offences. The
dependent variable is coded 0 when the appeal was dismissed. An appeal is

coded as being dismissedift he appell antdéds appeal again
was unsuccessful but appeals against other convictions were successful. This

means that the dependant variable relates specifically to the murder or rape
convictions. The outcome of appeals against conviction are considered to be

binary in this thesis, and is coded accordingly.

This decision to code the outcome of appeals in a binary fashion could be
challenged. This is because if an appeal is successful the Court has a number
of options available to it. It can quash the conviction and enter an acquittal; it can
order a retrial; or can substitute a conviction for an alternative offence. It could
therefore be argued that there are four levels to the dependant variable, and not

two, as so:

Appeal dismissed
Appeal allowed, acquittal entered

Appeal allowed, retrial ordered

A

Appeal allowed, offence substituted

Figure 6.1 shows the treatment by the Court of the 135 successful appeals in the

sample.
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Figure 6.1: Treatment of successful appeals.

55

20
Retrials Ordered = Offence Substituted
= Acquittal Entered

Across the whole dataset of 472 appeals, therefore, 55 (11%) appeals had retrials
ordered, 20 (4%) had offences substituted, 60 (13%) had convictions quashed
and no further action, and 337 (72%) of appeals were dismissed. There was no
variation in the proportion of successful rape and murder appeals that were
ordered to be retried (50% of successful rape appeals were retried, and 50% of
successful murder appeals were retried). Only two successful rape appeals had
a conviction for an alternative offence substituted, whilst 18 murder appeals did.
The obvious reason for this is that having a murder conviction quashed invites a
conviction for manslaughter to be substituted, and this is often the case when the

reason for the successful appeal is a finding of diminished responsibility.3°

There was some variation in the post-success decisions relating to different kinds
of appeal. For instance, only two of the 23 appeals (8%) which were successful
following a CCRC reference were ordered to be retried, whilst 22 (39%) of the 59
appeals which were successful on the basis of fresh evidence were ordered to
be retried. The reason for this discrepancy can be explained by the power of the
Court of order a retrial. The Court can only order a retrial if it thinks it is in the
interests of justice to do so0.74° Owing to the nature of CCRC referrals the cases

are often old and will have been appealed previously, meaning it is less likely to

739 See, e.g. R v Erskine; R v Williams [2009] EWCA Crim 1425.
740 Criminal Appeal Act 1968 (as amended) s. 7.
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be in the interests of justice to retry the case, whilst the uncovering of fresh

evidence may increase the impetus to have the issue retried.

Thus, there may be differing considerations for certain kinds of appeal as to which
of the successful appeal outcomes to apply in the case. It would have been an
alternative option to code the outcome of appeals with these four levels rather
than two. The dependant variable has been coded as a binary outcome in this
study because the question of whether to order a retrial, substitute a conviction,
or enter an acquittal, comes after the decision to allow the appeal. The Court
must first have decided that they are going to quash the conviction, and the
question primarily considered in this study is whether the independent variables
are associated with that decision. Dividing the dependant variable into four levels
is an alternative that could be pursued in future research. As this is an alternative
way of coding the dependant variable, it must be borne in mind that the
conclusions are related to the binary outcome, and so some of the complexity of

appeals is potentially obscured.

6.1.2 Factual and demographic variables

There follows a complete list of the independent variables included in the study.
Note that there is no particular qualitative significance or order to the variables in
this listt. These wvariabl es i n combination
impartiality, or a lack of it, which are employed in this thesis to incompletely
measure the concept. Each variable has a null hypothesis that it is not a predictor
of the outcome of appeals against conviction, and this is what is tested in the
binary logistic regression analyses presented in Chapter 7. The process of null
hypothesis testing was discussed in Chapter 5. It was noted that that the null
hypothesis is essentially a hypothetical state in which the variable has no
association with the outcome of appeals. It is unlikely that any of these null
hypotheses will be true, and so the interest in this thesis is to explore and observe
the strength of any association, in order to consider what this means about the

impartiality of the Court.
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1 Date variables: Each day of the week and month of the year was an
individual variable, coded 1 if the appeal was handed down on that day, O
otherwise. Most appeals are ex tempore (see below). In non-ex tempore

appeals the date is the date the appeal was handed down.

1 Ex tempore: Coded 1 when all the indications from the case are that

judgment was delivered immediately following the hearing, O otherwise.

1 Joined Case: Coded 1 when the appeal involved more than one appellant,
no 0 when the appeal concerned only one appellant.

1 Multiple rape or murder: This was coded 1 if the appellant was convicted
of multiple offences of either rape or murder.

1 Convicted of other offences: Coded 1 if the appellant was convicted of
other offences in addition to rape or murder.

These three variables relate to the number of persons involved in each appeal
and the number of offences of which the appellant had been convicted. These
variables are designed to reflect the overall level of criminality the appellants in

the sample were convicted of being involved in.

1T QC Appellant Only: Coded 1 when the appellant was represented by
Queenods Co u n sGrawn veas dot regresented by a QC, 0

otherwise.

T QC Crown Onl y: Coded 1 when the Crown

Counsel and the appellant was not, coded O otherwise.
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Female Counsel Appellant: Coded 1 when the appellant was represented

by female counsel, 0 otherwise.

Female Counsel Crown: Coded 1 when the Crown was represented by

female counsel, O otherwise.

Female Judge Present: Coded 1 if there was a female judge on the bench,

0 otherwise.

LCJ Present: Coded 1 if the Lord Chief Justice at the time was sitting as a

judge on the case.

VP Present: Coded 1 if the Vice President of the CACD was sitting as a

judge on the case.

President Present: Coded 1ifthePres i dent of t he Queends

of the High Court was sitting as a judge on the case.

Circuit judge present: Coded 1 if any of the judges in the case was a circuit

judge at the time of the appeal.

Recorder Present: Coded 1 if any judge on the bench was a Recorder at

the time of the appeal.

Retired judge present: Coded 1 if any judge on the case was a retired

judge, 0 otherwise.
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1 Trial judge Satin CA: Coded 1 when the trial judge has sat in the Court of
Appeal either very frequently in the past or in the recent past, in the sample
of cases. It is also answered yes when the trial judge was an influential or

famous judge, or held advanced positions.’4!

1 Individual Judges: There were 11 judges who heard at least 20 cases in
the sample of cases. Each judge was a variable which was coded 1 if that

judge sat on the case, No otherwise.

1 White British Appellant: This states the ethnicity of the appellant. This
variable was coded 1 if the appellant was White British, and 0 otherwise,
according to any statement of ethnicity made in the judgment. As this
information was rarely disclosed, the decision was made to also search

press reports.’4?

1 Sentence severity: It was hoped to examine whether particularly high or
particularly low sentences were associated with the outcome of appeals.
The sentencing for murder and rape are very different (murder generally
much higher) so they could not be simply compared numerically. Instead,

they were coded categorically by sentence severity. The categories are:

Rape:
071 60 monthsi Low
6171 120 months i Medium

1217 180 months i High

741 Missing data complicated the collection of this variable. The variable was not always able to
be collected as the trial judge was not always named, accordingly, this variable was not used in
the study.

742 This also did not prove to be sufficiently reliable, meaning data collection complicated this
variable. Ultimately, missing data was such that this variable could not be utilised in this study.
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181 + (including life sentences) 1 Very high

For IIP sentences the term is doubled to give the notional determinate sentence
equivalent (as per the sentencing rules) for coding. Other sentences such as

(rare) community orders, are low.

Murder:

Under 12 yearsi Low
13-20 years i Medium
21-29 years 1 High

30+ years (including whole life orders) i Very high

These were then coded as dummy variables with the variable coded 1 if it applied
to that case, 0 otherwise.”*3 These categories could be challenged. It may have
been possible to categorise these sentences differently, and alternative
categories may lead to different results. There is an element of subjectivity within
these categories. An alternative way of categorising the data would have been
to attempt to map more clearly into the sentencing guidelines for the offences.
The Sentencing Council guide provides starting points for sentencing rape,’#4 and
the Criminal Justice Act 2003 provides minimum term starting points for tariffs in
murder.”*® These starting points were not used as categories in this study
because the starting points, especially in rape, overlap with each other.
Moreover, since t he s e ncorementdwergnojavadaple 6 s
it was often not possible to know which category the judge placed the offence,

which is the main determiner of the sentence.

743 Missing data complicated the collection of this variable. This is discussed further in Chapter 7.
744 Sentencing Council, Sexual Offences Definitive Guideline (Sentencing Council 2016) 10, 29.
745 Criminal Justice Act 2003, Schedule 21.
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Accordingly, these categories were derived by first noting the sentence which
was handed down before observing the spread of sentences and constructing the

categories to be used in the study.

1 Appellant Good Character stated: Coded 1 if the transcript refers to the

positive good character of the appellant, no otherwise.

1 Bad Character Stated: This was coded strictly according to whether the
transcript explicitly stated that the appellant had bad character. If the
transcript was silent this was coded 0. If the transcript stated that the
appellant had any previous convictions, this was always coded 1. All
convictions, however minor, were treated as bad character. However,
given the nature of the offences it was rare that very minor offences were

referred to by the judges.

The subjectivity needed in collecting the data for this variable should also be
noted. As the data was derived from the information provided in the Court of

Appeal transcripts, it is possible that relevant information was not provided.

1 Denial of actus reus: This was coded 1 if the appellant denied committing

the actus reus of the offence.

1 Denial of mens rea: This was coded 1 only if the appellant admitted
committing the actus reus but claimed either consent in rape appeals, or
a defence in murder appeals. If the defence was complete denial it was

answered No, because denial of mens rea was not the only defence.

1 Historical offence: Coded 1 if the alleged offence occurred 10 or more

years before the appellant was convicted of it, 0 otherwise. For murder this
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is the date of the death. For a series of rape this is when the first instance

alleged offending is said to have started.

1 Appellant child: This variable is coded 1 if the appellant was under the age
of 18 at the time of the alleged offence, or when the offending was said to

have begun.

1 Child deceased / complainant age range: This variable was coded into
dummy variables, with each coded 1 if the deceased / complainant fell into
that category, O if not. Note that for a series or multiple rapes the age
counted is the age of the youngest complainant when the offending is
alleged to have first started. In murder appeals, the age is the age of the
deceased at death. As was discussed in Chapter 4, the age categories
have been developed by mapping primarily onto the Sexual Offences Act

2003. The age categories are:

Age under 13
Age 1371 under 16
Age 161 17

Age 18+

1 Drink or drugs: This variable was coded 1 if either the victim and/or
appellant was drinking / taking drugs at the time of the alleged offence. It
was coded O if there is no evidence of drink or drugs in the transcript. It

was coded 1 if drugs were involved in a murder (e.g. drug gang related).

1 Victim male: This variable was coded 1 if the victim was male, by

implication if this was coded 0 the victim was female.
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1 Known victim: This variable was coded 1 if the victim / complainant was
known to the appellant, O otherwise. The following kinds of relationship

were always be coded as being dédknown

friends of friends, those living in the same street or block, and work
colleagues, members of same / rival gangs etc. This is unless it is
otherwise stated in the judgment. Strangers are cases where the victim /
complainant was completely unknown to the appellant before the day /

night that the offence was alleged to have occurred.

From the above list, it can be observed that a range of factual and demographic
variables are included in the study. Some variables can be considered to be
behavioural in nature, in that they relate to personal characteristics of the judges,
lawyers, and deceased / complainants. Some of the variables relate to how the
case was run at trial, in order to determine whether decisions made a trial are
associated with decisions on appeal. Some of the variables in the above list may
be considered to have attitudinal implications, such that certain attitudes may
underlay the variable. For instance, the bad character variable is designed to
explore whether the judges might have a certain attitude towards appellants who

have previous bad character and who are now appealing convictions.

These variables capture in an incomplete way the impartiality of the Court of
Appeal. One question to be addressed in this thesis is how well this concept has
been captured. The variables analysed are not all the variables which could have
been collected. For instance, behavioural studies have explored a range of
judicial background factorst o t est the theory that

influences their behaviour.”#® There are some judicial background variables
included in this list, such as their gender and their ranks, but there are other
factors which could be considered, for instance their educational background;
ethnicity; the area of law they practised in, and so on. This means that the

variables used to measure impatrtiality in this thesis is omitting variables which

746 For example, TE G

eorg
Courtd (2008)

, 6From Jud
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86 NCL Rev 333.

181

a

to Justice: Soci al

p €

B



could be relevant. This means that the results of this study do not allow strong
conclusions to be drawn regarding the impartiality of the Court of Appeal one way
or the other. However, it must be recalled that the intention behind this study is
to be explorative in nature, and to begin to observe any patterns in the data. Itis
not intended that this study will resolve the question of the impartiality of the
Court. As will be discussed in Chapter 8, this means that the concept of
impartiality has not been fully captured by the variables analysed, but further
research using the dataset can help to capture it more fully.

6.1.3 Grounds of appeal raised

In addition to the factual and demographic variables detailed above, the legal
arguments raised in the appeals were also collected from each case. In Chapter
7, the relationship between the grounds of appeal and the outcome of appeals is
discussed. The grounds of appeal raised in appeals against conviction are clearly
an important component of decision-making in the Court. As was explained in
Chapter 4, the Court has developed a clear method of how it deals with appeals.
For appeals raising procedural irregularities, the Court must determine whether
the error occurred, and if so, determine whether the error means the jury might
not have convicted if the error had not occurred. In fresh evidence appeals, the
Court must broadly consider whether they think the fresh evidence renders the
conviction unsafe, usually by asking whether the jury might not have convicted if
they had hear d Iturekiernvg ddeonwchket.6 dmp&dal s, th
to consider whether the circumstances of the conviction lead them to have a
doubt.

The grounds of appeal were collected in order to analyse which grounds of appeal
were most likely to be successful in murder and rape appeals. This follows

previous studies of the Court by Roberts’#” and Heaton.”*® These variables are

“"TSRoberts o0TMeakinPRrocessof Appeals Against Conviction in the Court of Appeal

(Criminal Division) (DPhil Thesis, London School of Economics and Political Science, 2009).
(Hereafter Roberts (2009)).

“8SsJHeaton O6A Critical Evaluation of the Utility
Conviction Processd® (DPhil Th e.gHereafter Heatorv(20£3¥).i t y o f
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legal factors which could have an impact on the decision-making of the Court,
however they are not included as individual variables in the regression models.
There are several reasons for this. Firstly, if certain grounds of appeal are
associated with particular outcomes, this would say little about whether the Court
was partial or impartial. As discussed in Chapter 4, for some grounds of appeal
if the Court finds that that error occurred, the conviction will be automatically
unsafe. For instance, if the Court finds that the judge incorrectly refused an
application to stay the trial due to an abuse of process, or finds that the judge
should have discharged the jury or accepted an application of no case to answer,
the conviction is necessarily unsafe. This is a logical requirement flowing from
how the dédunsafety testd wor ks, because i
jury or accepted a claim of no case to answer, the appellant should never have
been convicted. If the Court finds that the trial was unfair it is highly likely that

the conviction will be unsafe.

Other grounds of appeal, however, do not follow the same logic i indeed this is
the core of the unsafety test. For instance the summing up and evidential
discretion grounds will usually require the two-step decision-making process
discussed in Chapter 4. This two step-process can be seen in the data which is
presented in Chapter 7. This means that the grounds of appeal raised do not
show that the Court is following the law or the legal model, because the question
for the Court is what effect the grounds of appeal have upon the safety of the
conviction. The grounds of appeal themselves would not be a useful
measurement of impartiality because it would not mean that the Court followed
the law if certain grounds of appeal were shown to be statistically associated with

certain outcomes.

An alternative approach has been taken in this thesis to measuring the extent to
which the Court follows the | aw and the
variable (discussed further below) broadly measures the relationship between the

interpretation of the law and the outcome of appeals. This, it is submitted, is a
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better approximation of the legal model, and so impartial decision-making, than

including individual grounds of appeal.

This section provides definitions of the grounds of appeal raised and how they
were coded. Each ground was coded 1 if it was raised as a ground of appeal, 0

if not.

1 Fresh evidence raised: Coded 1 if the appellant raised fresh evidence.

Fresh evidence and how it is dealt with by the Court of Appeal is an important
consideration in this thesis. Fresh evidence is not included as a variable to
capture the impartiality of the Court because fresh evidence appeals raise
specific issues. The relationship between fresh evidence and the outcome of
appeals against conviction is discussed in depth in Chapter 7.

1 Misdirection / defective summing up: Refers to all complaints relating to
the summing up or directions provided by the judge. Itincludes complaints
that the judge did not respond accurately to jury questions, or that the
summing up omitted parts of evidence or certain directions. It also
includes complaints that the summing up was generally defective,

unbalanced or unfair.

1 Judicial intervention: Relates to the specific claim that some in appropriate

intervention by the trial judge made the conviction unsafe.

1 Prosecution disclosure: this relates to any claim that evidence was not

disclosed to the defence.
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1 Prosecution errors, not disclosure: relates to any alleged errors in
procedure not relating to disclosure. For instance, late applications.

1 Inconsistent verdicts: This was coded 1 whenever the appellant claimed

that inconsistent verdicts make the conviction unsafe.

1 Police irregularity: This was coded 1 when the appellant claimed some
impropriety of irregularity by the police. For instance: breach of PACE,

insufficient investigation.

1 Jury irregularity: relates to claims that there was an irregularity with the
jury 1 for instance the jury was biased due to the membership of the jury,

or the jury was rushed into reaching a verdict, etc.

7 Not able to mount defence: This was coded 1 when it was alleged that for
any combination of reasons the appellant was unable to mount an effective

defence and this makes the conviction unsafe.

1 Claim of lawyer error: This was coded 1 when the appellant claimed that
his legal team made errors at or before trial. This includes, for example,
not calling certain witnesses, general incompetence or not making an

application before the judge.

1 Other: This captures procedural irregularities which are not captured in

any above categories, for instance: problems with the indictment.

Certain grounds of appeal related to the exercise by the judge of his or her

discretionary powers. These are:
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Misuse of evidential direction: This variable was coded 1 whenever it was
alleged that the judge should, or should not, have allowed a piece of
evidence to be admitted. It also includes decisions such as allowing cross

examination.

Refused severance: This was coded 1 if it was alleged that the judge

should have severed the indictment.

Abuse of process, stay, discharge: This was coded 1 if it was alleged that
the judge should have stayed, or discharged the jury due to an abuse of
process. This includes stays of proceedings due to delay, unfair trial, etc.

Includes a claim for a discharge of the jury for any reason.

Refused no case to answer: This was coded 1 if it was alleged that the
judge should have accepted an application of no case to answer.
Alternatively it is coded 1 if it was alleged that the judge should have
stopped the trial due to NCTA, even if a submission of NCTA was not

made.

Unfair trial as ground of appeal: This was coded 1 when the appellant
claims specifically that an unfair trial made the conviction unsafe, or
breaches of Article 6 means the conviction is unsafe. It is coded O if the
appellant refers to an unfair trial but does not specifically state that the trial

was unfair.

Insufficient evidence, lurking doubt, generally unsafe: This was coded 1 if
the appellant claimed that the court should quash the conviction on the
basis that there was insufficient evidence, a Lurking Doubt, or is Generally

Unsafe.
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6.1.4 Legal and institutional variables

This thesis includes a general measurement of the law governing appeals. As
was discussed in Chapter 3, in recent years the study of judicial behaviour has
increasingly sought to include legal variables, in order to study the Court more
broadly as an institution. The grounds of appeal discussed above are legal
factors but they are not included as individual variables. The law governing the

case has been captured by the following variable:

1 Did error occur? This is coded 1 if, in the opinion of the Court, an error
occurred in the proceedings. Furthermore, it is coded 1 if, in the opinion
of the Court, any error occurred even if it was not argued as a ground of
appeal. An error means that the Court have to consider whether the error
made the conviction unsafe. Accordingly, minor blips do not necessarily

constitute an error for the purposes of this variable.

At the outset, there is strong evidence to suppose that the answer to this question
will be a strong predictor of the outcome of appeals against conviction. Firstly,
previous research has shown that if the Court finds that no error occurred in the
proceedings appeals will usually be dismissed.”*® Indeed, this is a core of the
complaint relating to the allegedly restrictive approach the Court has adopted to
exercising its powers. Additionally, previous research has shown that procedural
irregularities are what usually leads the judges to deciding that convictions are
unsafe.”° If the Court finds that an error did occur, there is a presumption that
the conviction will be quashed, unless the Court is sure of the factual accuracy of
the verdict.”! Accordingly, the null hypothesis of this variable is that it is a

predictor of the outcome of appeals. This variable could be considered an

A

indicatorof t he 61 egal model 6. As was di

entails a belief in impartial judges fairly applying the law. As such, this variable

749 See Roberts (2009) 149.

750 See ibid, and K Malleson, The Royal Commission on Criminal Justice Review of the Appeal
Process, Research Study No 17 (HMSO 1993).

“lSee e.g., JR Spencer 6Quashing Convictions
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adds as a counterweight to the behavioural factual and demographic variables

which were discussed above.

Othervari abl es, in addition t o aredesignedoi d Er
capture the broader behaviour of the Court, including its relationship with the

CCRC and the application of its leave process.

1 CCRC: Thisis coded 1 if the case is a CCRC referral, O if not. The CCRC
variable captures the institutional relationship between the CCRC and the
Court of Appeal. The CCRC case statistics shows that CCRC referrals
have a 66% success rate in the Court of Appeal, in terms of the percentage
of successful appeals.’®? Thus, if the other variables do not account for the
variation in outcomes, it is highly likely that this variable will be a predictor
of the outcome of appeals. This variable acts as an additional
counterweight to the factual and demographic variables, as the CCRC

referrals undergo a lengthy review process by the CCRC.

1 Leave granted by single judge: This is coded 1 if leave was granted by the
single judge, 0 otherwise. By implication, if the above variable and this
variable are answered No, leave must have been granted by the Full Court
or by the trial judge. This is a further potential institutional variable
because it covers the relationship between the permission process in the
Court of Appeal and the decision-making process. It may be supposed
that appeals which were granted permission by the single judge are more
likely to have obvious procedural irregularities because the single judge
granted permission on the papers at the first instance. This variable may
capture, therefore, the strength of the grounds of appeal and the extent of

the irregularities.

752 https://ccre.gov.uk/case-statistics/ (accessed 4/7/17).
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1 Verdict unanimous: This variable was coded 1 if it is stated that the
decision of the jury was unanimous, O if it is stated that the decision was
by majority. Due to a high level of missing data when this variable was
originally collected, this variable was constructed on the assumption that
any missing data was a unanimous verdict. The assumption behind this
lies in the fact that 80% of convictions are unanimous.’® The problem
with this assumption is that those with majority verdicts may be more likely
to appeal. For that reason this variable must be considered with caution.
This variable might not be considered an indicator of a lack of impartiality
because the strength of the evidence against an appellant is an important
part of t he Onemeasufeefthg strengtls df the evidence is
whether the whole jury were convinced of guilt. Instead, this variable acts
as a measure of the extent to which the Court considers the strength of

the juryds belief in guil tctiowibsmafe. det er |

1 Number of Cases cited: This variable was a count of the number of cases
cited in the judgment. Each case is only counted once, and it includes any
sub references (e.g. references to cases made by the trial judge, or
another judge in a different case). It is also counted as a reference to a
case when a certain principle named after a case is discussed (e.g. a

Lucas direction).

{1 Offence Rape: This was coded 1 if the offence was rape. By implication
No means the offence was murder. This is coded as a legal / institutional
variable because these two particular offences raise particular issues
which are relevant to appeals. For instance, in murder appeals it is usually
apparent that an offence has actually occurred, whilst in rape appeals this
is often the core issue. Thus, this variable tests whether particular legal

elements of these offences are associated with outcomes.

753 See Court Statistics (Quarterly) Jan i March 2014, main tables, table 3.17. Available at
https://lwww.gov.uk/government/statistics/court-statistics-quarterly-january-to-march-2014
<accessed 5 July 2016>.
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6.2 Data collection template

In order to ensure systematic, and so replicable, data collection, the appeals

against convictions were analysed with the aid of a template. After consulting the

earlier empirical research on judicial decision-making a list of potential
Oobservable implicationsd of impartisal it
were formulated to be answered in the form of a Yes / No question, in which the

templ ate was mar kedappyesda itfo tthe warsiegb lac
A pilot study was conducted in order to determine what kind of information could

be extracted from most appeals, with the minimum amount of subjectivity needed

in the data collection. Based upon the pilot, previous experience of reading Court

of Appeal judgments, and previous research, the list of independent variables
(observable implications) was finalised. The template shown below was then

created to ensure that each variable was collected methodologically from each

appeal. The template used is shown below, in order to aid analysis of the data

collection methods. The template and data collection is then evaluated.

190



Part 1: The Case

1) Case Name:

2) Official Citation:

3) Date of judgment:

4) Number of female judges:

5) Ranks:

6) Names:

7) Conviction Quashed? Yes: A No: A
8) Leave granted by:

Single Judge A

Full Court A
CCRCA
Trial judge A
9) Offence: Rape: A Murder: A
Counts:
Number of cases cited:
Counsel:
Ex-Tempore:
No. of grounds of appeal:
Successful ground(s) of appeal:
Part 2: The Appellant
10) Age at appeal: Under 18: A
Adult 18-59: A
60+: A

Not stated A
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11)Age at time of offence:
Under 18: A
Adult 18-59: A
60+: A

Not stated: A

12)Gender 1 (Assumed Male): Female: A

13)Bad character: Yes: A No: A Not stated: A
14)Good Character: Yes: A No: A Not stated: A
15) Ethnicity:

16) White_Brit? Yes: A No: A Not stated: A

Part 3: The Trial

17)Convicted by unanimous verdict? Yes:A No:ADoesnodotA st at e:
18)Trial Judge Gender: Male: A Female:A DoesnotA st at e:
19)Trial judge name:

Part 3a: Rape

20)Rape sentence: Months.

21)Sent ence: DdAesnb6t state:

22) Sentence: Life: A Years:

23)Sentence: Extended Sentence: Yes: A No: A Years:
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Offence:

24) Historical Offence? Yes: A No: A
25) Nature: Known: A Stranger:A Doesndo® state
26)Defence: Denial: A Consent: A DoesnoOt® state
27) Familial? Yes: A No: A
28)Prostitute? Yes: A No: A
29)Drink / Drugs Yes: A No: A

Complainant

30) Gender: Single female: A

31) Gender: Single Male: A

32)Gender: Multi female: A

33)Gender: Multi Male: A

34) Gender: Both genders: A

35)Victim / Complainant a child? Yes: A No:A Doesndé® state
a. All Children? Yes: A No: A
b. Age of youngest C at time alleged offences is said to have begun:

Part 3b: Murder

Offence:

36) Historical Offence? Yes: A No: A

37)Min Term: DoesnoOtA st at e:

38) Nature / context:
Known: A
Random attack: A
Gang: A
Joint Enterprise: A

39)Weapon: Gun: A
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Knife: A

Other: A
40)Details:
41)Defence: Denial A
42)Defence: Cut throat A
43)Defence: Accident: A
44)Defence: Lack of intent: A
45)Defence: Positive defence: A
46)Drink / Drugs Yes: A No: A

Victim

2) Gender: Single female: A
3) Gender: Single Male: A
4) Gender: Multi female: A
5) Gender: Multi Male: A

6) Gender: Both genders: A
7) Victim / Complainant a child? Yes: A No: A
a. All Children? Yes: A No: A

Part 4: Grounds of Appeal

Fresh Evidence

47)Fresh Evidence Raised? Yes: A No: A
48)Reference to R v Pendleton? Yes: A No: A

49)Fresh evidence admitted? Yes: A No: A

50)Interest of justice passed? Yes: A No: A Not Stated: A
51)Why evidence not admitted?

52)Capable of Belief? Yes: A No: A

53)Ground for quashing conviction? Yes: A No: A
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54)Nature

of FE:

Lurking doubt
55)6 L u

rking doubtd Raised / residual

generally unsafe? Yes: A No: A

Procedural Irreqularity Grounds: 75

Misdirection / Defective / Unbalanced Summing Up: Yes: A
Judicial intervention: Yes: A
Non-disclosure of evidence: Yes: A

Prosecution errors (not disclosure): Yes: A

Inconsistent Verdicts: Yes: A

Police Irregularity / Misconduct: Yes: A
Jury irregularity claimed: Yes: A
Biased tribunal: Yes: A

Not able to mount effective defence: Yes: A

Claim of lawyer error: Yes: A
Unfair trial / breach of Article 6: Yes A
Other:

56)Evidence wrongly included / excluded A

Expert Evidence A
Witness Testimony A
Witness statements A
PACE A

a. S.78 A

754 Grounds of appeal modified from, Roberts (2009) at 64. Some of the categories have been

modified.
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b. Confessions

i)  YJPOA 1999
a. S.41
i) CJA 2003

a. Hearsay

P D <

A

b. Previous Convictions / bad character:

Other evidence wrongly included/excluded: A

Refused application for severance: Yes: A

Refused abuse of process / stay / discharge: Yes: A

Refused claim No Case to Answer? Yes: A

Permitted Questioning:

57)Did an error occur? Yes: A No: A

58) Did error make a difference?: Yes: A No: A

Yes: A

A

Fair trial

59)Fair trial / fairness / human rights considered? Yes: A No: A

Part 5a: Quashed Convictions:

Quashed because of Fresh Evidence? A

Quashed because of Lurking Doubt? A

Quashed because of procedural irregularity? A

Jury might not have convicted / verdict may have been different: A

Trial was unfair: A

Retrial ordered: Yes: A No: A
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Part 5b: Upheld Convictions:

Courtdés reason for dismissing appeal

Error did not occur: A

Error made no difference: A

Trial was not unfair: A

Strong prosecution evidence: A

Fresh evidence not admitted: A

Fresh evidence not capable of belief: A

Fresh evidence made no difference to safety: A
Jury would still have convicted: A

No lurking doubt A

No doubt as to safety / sure conviction is safe: A

-- End of Template --
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6.3.1 Evaluation of data collection

As each case was studied, tick marks were placed in the appropriate boxes. The
options for each variable corresponds with the coding in SPSS, with yes answers
coded as 1, no answers coded 0, and not stated coded as -99. Some fields have

only one box, which was ticked if the appropriate answer was yes. In these

circumstances, all the other options wer e
coded accordingly in SPSS. Variables which are not usually binary, such as the
names of judges, were made bi nar vy . For instance, judge

answer to the question 6Di d JuBygesigiihngappese

the template in this way, the data collection exercise was simplified and so less
prone to the likelihood of human error. The benefit of attempting to restrict the
independent variables to binary response variables was seen most clearly here.

Since the majority of variables were 0)

disagreement over the correct answer is low. Although there is always the
possibility of coding error, when there is a large amount of data it does not cause
significant problems. This is because any coding error is likely to be random and

so such errors cancel themselves out over time.”%®

The settling of the final variables to be collected using the template was not an
immediate process, but was developed whilst the data collection took place. It
was only when the data collection began properly that it could be known whether
the template was working as intended, whether more data could be collected, or
whether there were difficulties with certain variables. The template provided
above is the final version of the template, which superseded earlier versions.
When it was found that the template was not working as intended, for instance it
was realised that a variable was being poorly collected, the variable was
amended and the data collection process had to be redone for that variable. As

discussed below, this occurred in, for instance, the ethnicity variables.

755 The same point is made by A Juliano and SJ Sc hwa b, 6The Sweep otf
Casesd (2001) (8B48,p57Cornel | L Rev
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The template was not used to collect all variables, but some variables were
created only once all the data had been collected. For instance, whether the trial
judge had sat in the Court of Appeal was used as an independent variable, but
does not appear on the template. This was because until all the cases were read
it could not be known whether the trial judge did sit in the Court of Appeal.
Additionally, some of the data collected on the template was ultimately coded in
a different way in SPSS. For instance, the age of the complainant in rape appeals
was collected as a continuous number, but was then categorised in SPSS.

For many of the variables the data was available in every case. For instance, it
was possible to see who the judges and counsel were; the genders of the judges,
appellants, complainants and the deceased; the offences the appellant was
convicted of; when the convictions and the events in question took place, and so
on, for every case. Importantly, the outcome variable i whether the appeal was
allowed or dismissed i was always able to be captured uniformly.”® This meant
that many of the variables were collected for all cases in the dataset in a uniform
manner. This means that overall the dataset was a clean dataset, with relatively
little missing data or subjectivity needed. Variables which required greater
subjectivity were discussed above. The selection of variables for analysis was

designed to allow for the clean collection of the variables across all the cases.

As discussed above, the coding of some of the independent variables, and the
dependant variable, could be challenged. Decisions had to be reached during
the data collection process as to how particular variables would be coded in a
way suitable to the study. This creates a limitation to the weight which can be
given to the results of the study. The results must be interpreted in a cautious
manner because different coding decisions may lead to different results. As an
initial explorative study of the decision-making of the Court this is not a great

difficulty because the primary purpose of this study is to observe whether patterns

756 As was discussed above, in this thesis appeals where any conviction for murder or rape was

qguashed was counted as being a success, S 0

successful 6 appeal s.
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exists between the variables and outcomes in the way that they have been coded.
However, it reduces the extent to which it can be said that the variables are a
valid measurement of the Courduéstonwithparti
this thesis is how well the concept of impartiality has been measured. These
weaknesses in the data collection template and the range of independent
variables clearly mean that impartiality has not been completely measured. This

makes it difficult to draw conclusions regarding the impartiality of the Court.

This is compounded by the existence of missing data. Missing data makes it
more difficult to use those variables in the final analysis, meaning that the data is
essentially lost. The ethnicity, sentencing and variables relating to the trial judge
were particularly susceptible to missing data. Due to difficulty in collecting some
of these variables they had to be omitted from the analysis. This means that the
findings of this study are subject to omitted variable bias, as known variables are
omitted from the analysis. Whether these omitted variables would have an
association with the outcome of appeals is unknown. Further research could be
conducted to seek to rectify some of these limitations by expanding upon the

range of variables studied, or considering different coding options.

The use of two different offences presented both opportunities and challenges in
the collection of the data. As there were only two offences to be considered, as
opposed to the many different offences which are heard in the Criminal Division,
it was easier to capture variables which would apply to both offences. For
instance, both offences contain actus reus and mens rea elements which are
frequently contested and so this could be used as a variable throughout the
dataset. Both offences concerned drugs, fresh evidence, and male and female
victims of different ages in some significant numbers. However, some potential
variables did not apply equally to both offences, or applied only rarely to one
offence. Forinstance, it would have been possible, and it was originally intended,
to capture whether appeals were more, or less, likely to be successful if a gun or
knife was used. But whilst weapons were frequently used in murder appeals, any

kind of weapon was relatively rarely disclosed in rape appeals. Consequently,
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the weapons variable had to be removed as a variable as it was not feasible to
use in the study. Further research could be conducted using a larger sample of

only murder appeals to consider this question further.

As was discussed in Chapter 5, relatively few murder victims were in the youngest
age categories, and most were over 18. This means that the younger age
variables disproportionally applied to rape offences. Thus, when the age of
complainant / deceased variables are considered in Chapter 7, the variable is
more clearly measuring age as a factor in rape appeals rather than rape and
mur der appeal s. A similar point is true
very few historical murder appeals, while historical rape appeals were relatively
common. It may be questioned whether the variables therefore measure the
Courtdés r eact i oboth mwdertaideapd, a ¢ padicular variables
are relevant to only murder or rape. One potential solution was to have two
datasets, one for murder and one for rape. If this was done the datasets would
have been too small and so further cases would need to have been coded. It
was decided that the best solution was to continue with one dataset but to
acknowledge that some variables are more relevant to one offence than others.
Since the intention is not to predict individual murder or rape decisions, but to
observe patterns in the data in an explorative way, this is not a significant
difficulty.

The collection of the data is limited to the facts disclosed by the Court. It was
sought to limit the data sources to the Court of Appeal judgments in order to
ensure that the data source was reliable. It had to be assumed that the facts
disclosed in the judgments were accurate, and not biased. This assumption may
not necessarily hold. Furthermore, there may have been evidence which was
relevant to the case, or which could have been used as a variable, which is not
disclosed in the judgments. For instance, there may be a strong piece of
evidence which is not disclosed in the transcript which leads the Court to be sure
of the appellant ds gui |t or i nnocence,

Moreover, it is known that some important information, such as ethnicity, could
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not be collected. If that piece of evidence was disclosed it may have been
feasible to use as a variable across the dataset. Thus, if the research was to be
designed ideally there would be access to all the pieces of evidence so that a
more complete picture of each case could be gained. This was not plausible for

the kind of research which was conducted.

This limitation is related to the correlative and non-reactive nature of the study. It
is correlative because the study has sought to explore whether there exists
relationships between certain features of the appeals (which cannot be controlled
by the researcher) and the outcome of appeals. As not all the information which
would have been desirable was available, there is a limit upon the kinds of
conclusions which can be reached regarding the decision-making of the Court.
Moreover, as the variables were designed to allow for an assessment of whether
the Court appeared to have determined appeals in an impartial manner, the
limited range of variables places a limit upon how well impartiality has been
measured. It has been stressed previously in this thesis that impartiality has not
been completely captured by the variables under analysis, and so the results of
the study cannot be conclusive of whether the Court appeared impartial. A

summary of the limitations of this study is provided below.

6.3.2 Evaluation of the collection of grounds of appeal

A brief evaluation of the collection of grounds of appeal is necessary, because it
forms an important element of this thesis and previous studies. The collection of
grounds of appeal was far more difficult than collecting the factual and
demographic variables. The primary difficulty is that it is not always easy to place
particular grounds of appeal into categories. Some analysis and interpretation is
needed in some cases. Grounds of appeal are often combined or built on top of
each other. A typical example is where an appellant claims that the judge should
have excluded a piece of evidence, and contingent upon that incorrect decision
the judge unfairly summed up the totality of the case to the jury. This may arise
when the judge decides to admit the bad character of an appellant, or admits

hearsay evidence. If the Court of Appeal decides the judge acted correctly, the
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summing up argument may fall away, but the Court will frequently still consider
the fairness of the summing up. This creates a difficulty in deciding what precisely
the grounds of appeal argued by the appellant were and how they were dealt with
by the Court.

Lurking doubt appeals could be seen as qualitatively important because they are
said to raise the appellantés innocence,
mistake. The coding of lurking doubt appeals is difficult because the phrase
0lurking doubtd is rarely used in the Cold
the appellant argues that the judge incorrectly admitted hearsay evidence (say),
and without that evidence the appellant argues there was insufficient evidence,
or it was unfair, t o convi ct. | f there is O0insuf
argument would appear to be that the Col
doubt &6 that t hevideaceiwaosvicts kn thikthesis, thimwould have
fallen within the &édmisuse of judicial di s

unsafe, lurking doubt groundd, but other

There is an element of subjectivity in the collection of grounds of appeal. This is
because the lawyers do not always present their cases with distinct and neatly-
packaged grounds of appeal. The researcher then needs to determine what the
grounds of appeal are. As was explained in Chapter 3,thejob of t he appe!
counsel is to persuade the Court in light of all the circumstances that the
conviction is unsafe. This will frequently require the combining or layering of
grounds of appeal in order to create a strong case. This in turn can make it
di fficult to O60deconstructd arguments bac
despite these difficulties, the fact that four decades of studies, including this
study, as will be shown, have found similar results relating to most grounds of
appeal suggests that grounds of appeal can be collected with some reasonable

reliability.
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6.4 Research strengths and limitations

There is no known publically available dataset of decisions of the Criminal
Division. The lack of a pre-existing dataset relating to the Court of Appeal has
both positive and negative consequences for this study. The positive aspects of
having to develop a new dataset is that the dataset was created specifically for
this research project with the independent variables carefully collected for use
with this study. There was no need to second-guess the intentions behind the
coding decisions of others, as would be the case if a pre-created dataset had
been used. This provided a greater element of control over the research. This
thesis has the added benefit that the variables were collected for the purpose of

addressing the question of the impatrtiality of the Court of Appeal.

The final dataset in this study contained 472 appeals against conviction. All the

cases in the dataset were full appeals; not applications or renewed applications.

Some examples of ELS research have used datasets far larger than 472, while

some are smaller. Many examples of ELS utilise pre-coded databases of cases.

The US Supreme Court Database is the largest, a dataset of US Supreme Court
decisions dating back to 1791.7%" The size of the database allows researchers to

utilise very large sample sizes, occasionally of several thousand cases.”® The
University of South Carolina maintains the Judicial Research Initiative (JuRl),

which contains numerous databases of American courts at numerous levels.”>?
This includes the o6Songer 0 dsadecsoass®® of
Crossbs study of the US Courts of Appea
several thousand cases.’®! Sunstein and his colleagues assembled their own
database of almost 5000 non-unanimous reported Federal Courts of Appeals

cases,’®? and the same database was utilised by Boyd and her colleagues in their

757 HJ Spaeth, L Epstein et al 2016 Supreme Court Database, Version 2016 release 1
http://supremecourtdatabase.org.

See e.g. L Epstein, WM Landes and RA Posner, O6Ar
States Supreme Court Political ?8 (2012) Nw U L Re
789 http://artsandsciences.sc.edu/poli/juri/databases.htm <accessed 26 July 16>.

760 http://artsandsciences.sc.edu/poli/juri/appct.htm <accessed 26 July 16>.

"'FB Cross, ODecisionmaking in the US Circuit Cou
2See CR Sunstein, LM EIIl man &mgodFeDerabGolrtk af Appeald:| d e ol
A Preliminary I nvestigat i3bln Bee &lsbCR 8unste(n,D0Sghkadea L Re
LM Ellman, A Sawicki, Are Judges Political? An Empirical Analysis of the Federal Judiciary

(Brookings 2006).
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study of the influence of gender on outcomes.”®® Included as part of JuRl is a
database of non-US High or Supreme Courts, including a database of UK House
of Lords decisions decided between 1970 and 2002.764

Other studies have used smaller datasets which are comparable to the sample
size used in this study. For instance, Sisk, Heise, and Morrissd study utilised a
dataset of 294 cases.’®® Two studies from outside of the United States utilised
samples of 260766 and 507757 decisions respectively. The former was a study of
the Israel Supreme Court, the latter the Spanish Supreme Court. Recently, the
Howard League for Penal Reform analysed 147 judgments to assess the
importance placed upon maturity in sentencing decisions.”®® As can be seen,
there is a wide disparity in the sample sizes of empirical studies of judicial
decision-making. The sample size of 472 used in this thesis is large enough for
the kinds of statistical analysis conducted on the dataset. As is discussed in
Chapter 7, owing to the number of variables included in this study an initial
univariate analysis was conducted in order to ensure that there were not too many
variables relative to the sample size. This process ensures that the models are

not overfitted, whilst allowing for a greater number of variables to be explored.

As far as possible, the dataset is a complete collection of all murder and rape
appeals against conviction decided between January 2006 and December 2010.
This is all available appeals handed down by the Court, and not only reported
cases. This means that the dataset has good coverage of murder and rape

appeals which helps to ensure that any findings are reliable and replicable. This

763 CL Boyd, L Epsteinand AD Martin, oéUntangling the Causal Ef
Am J Pol Sci 389.

764 http://artsandsciences.sc.edu/poli/juri/highcts.htm <accessed 26 July 16>.

765 GS Sisk, MHeiseand AP Morriss OCharting the Influences o
Study of Judici al Reasonldd8gd6 1998 NYU L Rev 1377,

766 K Weinshal-Mar gel , 0 At t i -nstiditiomalaNModels nfdSuphme Court Decision
Making: An Empirical and Comparatve Per specti ve from I srael d (2011)
767 N Garoupa, M Giliand F Gomez-Po mar , O6Pol i tical Influence and

Analysis of Administrative Review by the Spanish
768 Howard League, Judging Maturity: Exploring the Role of Maturity in the Sentencing of Young
Adults (Howard League 2017).
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has the benefit of avoiding any kind of selection effect which could be caused if

only reported cases were used.

It is possible that some murder or rape appeals will not have been available on
any of the legal databases. This can happen for a number of reasons: judgments
may be withheld due to confidentiality issues or awaiting retrials. It is for this
reason that the time period 2006 to 2010 was utilised, as the appeal judgments
are less likely to be embargoed and so more likely to be available. It is not
possible to know how many murder or rape appeals are missing from the dataset.
However, it is likely that the numbers missing will be relatively small, because the
numbers of appeals in the sample is relatively large. Importantly, the dataset is

large enough in its own right for the purposes of the statistical analysis.

Several different legal databases (Westlaw, Lexis Nexis, Casetrack and bailii.org)
were carefully searched for murder and rape appeals during the period. The first
three databases are professional subscription legal research tools, and so
provide the best coverage of decisions from the Court of Appeal. Bailii.org is a
public freely available website which provides a relatively small, yet still large,
number of decisions from a range of courts and jurisdictions. This was primarily
used as a final confirmation that as few cases as possible were omitted from the
sample. Westlaw and Casetrack were the most useful databases for the
collection of cases, because they contained the majority of the cases in the
sample.’® It was soon discovered that some appeals appearing on one database
did not appear on another. By searching all these databases it was possible to
reduce to a minimum the number of potential missing cases in the dataset. Thus,

the dataset is as complete as it can be.

The limitations inherent in this kind of quantitative empirical study have been

discussed throughout this thesis. The remainder of this section draws these

769 The Casetrack service was discontinued in February 2017. Cases which appeared only on
Casetrack may now be lost unless available elsewhere.
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limitations together in order to summarise what kinds of conclusions can be
reached regarding the decision-making of the Court. The most significant
limitations of this study are that by its design it is correlative and not causal and
the variables utilised to measure the concept of impartiality are incomplete and
could be subject to disagreement. These two limitations in combination reduce
how far it can be said that the research successfully captures the appearance of

the impartiality of the Court of Appeal.

It was explained above that the range of variables used to measure impartiality
must be incomplete. This is an inherent limitation within the process of
quantification of a concept such as impatrtiality. As Epstein and Martin explained,
i n all measurement exer ci s dstudpieloseexcegpt
for the di mensi &hFerinstancenmeassringiadpersod By.only
their height omits a great deal of information about that person. This is a natural
consequence of seeking to quantify phenomena which occur in the social world.
A range of variables have been selected for analysis in this study, but whichever
variables were selected, it would only be possible to capture part of the operation

of the Court of Appeal. It is important that the right dimensions are abstracted for

hi

ng

the purpose of the analysis and to o6capt

resear ch 4iwisquéstionablé how far all the essential parts of judicial
decision-making could be captured in order to fully address the question of the
Court 6s i mpartiality. Il n Chapter 8, i

of this study, and for judicial studies in the future.

The variables used to measure impartiality were restricted to the information
available on the Court transcripts. This was to try to keep the data collection
uniform and the sources of data restricted to a reliable source. There were some
potential independent variables which were considered but rejected for use in the

study, and these are discussed below. Itis in theory conceivable that uncollected,

710 | Epstein and AD Martin, An Introduction to Empirical Legal Research (Oxford University Press
2014) 46-7.
771 ibid, 47.
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and uncollectable factors, such as eye-colour, height, attractiveness, the
weather, whether a judge is ill on the day, and so on, could make the judges in
the Court of Appeal decide differently by affecting their mood or how they view
the appellant, victim or complainant. Furthermore, as was explained in Chapter
2, psychological research suggests that all decision-making is inherently
unreliable or subject to heuristics. In light of that, it must be accepted that there
are potential variables of interest which had to be omitted from the study. Under
ideal conditions it would be possible to control for all variables and reduce this
omitted variable bias, but due to the observational nature of the study this is not

possible. This is an understandable limitation of the research.

The research conducted in this thesis is not an experiment, and so such unstated
matters cannot be controlled and will rarely be disclosed in Court of Appeal
transcripts. This means they cannot be considered as variables in this thesis.
This means that the correct statement of the parameters of this examination of
the appearance of impartiality is that this study is an examination of whether the
Court of Appeal appeared to have acted impartially, or not, regarding the
variables which have been selected for analysis. While this is an important
limitation and caveat, the variables under analysis are a legitimate source of study
and are capable of being an appropriate measure of the appearance of
impartiality. This is because factual and demographic variables such as those
utilised in this study have been regularly studied in the context of determining the
decision-making of judges, notwithstanding these limitations. Moreover, in their
role as judges there are certain kinds of partiality which is unjustified,””? and these

are encapsulated by the variables which are utilised in this study.

Whilst it may be theoretically possible that decision-making could be influenced

by (for instance), the judgesd indivi

idiosyncrasies of judges; the attractiveness of complainants or appellants; the

772 O Raban, Modern Legal Theory and Judicial Impartiality (Glass House Press 2003) 2.
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time of the day that the decision was made,’”® and other such uncollectable
factors, the size of the dataset compensates for this. As the dataset is relatively
large, if such factors did occasionally influence judges, or one particular judge in
the dataset, they would be cancelled out by the rest of the cases in the study.
Accordingly, the results of this study are not as vulnerable to the concern that

such factors could not be collected.

The positivistic nature of this study entails an assumption that it is possible to
model mathematically and statistically the behaviour of judges deciding real
cases. Given that it is known that some variables are not collectable, this may
lead to the challenge that it is not possible to model the Court sufficiently robustly.
Itis argued that this is primarily a philosophical question, and does not have major
importance when one is conducting a quantitative socio-legal research project of
this nature. It is a philosophical question because there are inevitably missing
variables in all social science research projects. If one doubts the ability to
construct models in such circumstances one is doubting the ability to gain
knowledge in any social science.””* As Hammersley says, some positivist
assumptions, such as that nature exists, and that true knowledge can be gained,
cannot be avoided if one is conducting social science research.””®> It must,
therefore, be believed that the variables which have been selected bare some
relation to the concept which is being studied and their analysis will provide facts

A

and knowledge about the-nadkingrt of Appeal 6:

In light of the above, if independent variables are shown to be significant
predictors of success and are shown to enhance the predictive ability of the
models, this does not mean that the Court lacked impatrtiality. This is because
other variables which are not tested could have a greater impact. Similarly, if
variables are shown to be poor predictors of successful appeals, this would not

demonstrate that the Court is impartial, as it could have been partial with respect

773 See S Danziger, J Levav and L Avnaim-Pe s s 0, O6EXxtr aneouasl FDaecctiosriso nis
(2011) 108 PNAS 6889.

774 See discussion by M Hammersley, Methodology: Who Needs It? (Sage 2011) 34-5.

775 ibid.
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to other, untested, factors. Moreover, the judges may be adept at appearing
impartial, while not actually being so. Further research would need to be
conducted in the future to determine whether any factors untested in this thesis
are predictors of outcomes. For instance, the Court could be observed and
appellants could be asked to self-report their ethnicity for further analysis; or a
qualitative study could be conducted by talking to judges. All of these represent
possibilities for future research. However, it was not appropriate to take these
steps as this research has been designed as an explorative quantitative analysis

of the Court of Appeal transcripts.

The research conducted in this thesis is unique for the Court of Appeal. The
research presented in this thesis represents a starting-point for further analysis
of the Court. The difficulties with using statistical measures to seek to draw
inferences about human behaviour need to be remembered. As such, future
research would be needed to determine whether the results of this thesis can be
replicated. Itis only if similar results are discovered through replication in different
datasets and with different variables that the results of this thesis can be
confirmed. This thesis does replicate and confirm some previous research on the
Court of Appeal. The findings discussed in Chapter 7 offer some support, and
are supported by, the analyses of previous research. For instance, both Roberts
and Heaton found that appeals are unlikely to be successful if there was no error
in the proceedings, and this result is found in this study. This is important

because the results of this thesis can be considered to be a significant but

sensi ble advancement of knowlmkihge about

As was explained in Chapter 2, it may be impossible to know whether the judges
were subjectively biased or lacking in impartiality. To be able to do this, would
require the ability to observe what

precise time in history that any judgments was delivered. Clearly, this is not
possible.  Accordingly, there is no allegation in this thesis of subjective
impartiality. Although the eventual goal would be to learn what the judges were

thinking, the best that can be done is to assess the appearance of impartiality. It
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is therefore important to state that whatever the results of the analysis are, there
is no claim that any particular judge lacked impatrtiality in particular cases over
which they presided in respect of any particular appellant demographic or case
characteristic. To reiterate this, the judges have been anonymised in this study.
This thesis takes a more neutral standpoint than alleging an actual lack of
impartiality. Namely, this thesis seeks to determine whether the independent
variables, as collected, are predictors of appeal outcomes, and these variables
were designed to allow for objective impartiality to be measured. Based upon
this evidence, it must then be asked, as per the question in Porter v Magill,”’®
whether a fair-minded and informed observer, having considered the facts, would

conclude that there was a real possibility that of a lack of impartiality.

6.5 Conclusion
Across the previous three chapters, the methodology, methods, data collection

process, and independent variables have been fully stipulated. This has been
necessary to attempt to adhere to the social science aim of systematic and
replicable research. This chapter has provided a complete list of all the
independent variables which will be analysed in the binary logistic regression
analyses. The purpose behind this was to allow for scrutiny of the variables and
to allow for replication. It has been explained that the collection of the variables
was a dynamic process, requiring some trial and error. The result of this process,
however, was a dataset containing a wealth of reliably collected data on the

Cour t 6 s -mhblking whsch was suitable for statistical analysis.

Thenextchapter presents the anal-makings Thesf t he
includes descriptive analysis of the grounds of appeal, and a range of binary
logistic regression analyses. Additional analyses are then conducted to seek to

complete the evaluation of the Court.

776 [2002] 2 AC 357.
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Chapter 7

Findings and Analysis

Introduction

This chapter presents the descriptive and binary logistic regression analyses of
the England and Wales Court of Appeal (Criminal Division) cases in the sample.
This chapter presents two kinds of analysis o f t he Coukrnaling.
Firstly, there is a descriptive quantitative analysis of the grounds of appeal raised
and the success rates of grounds of appeal. It replicates the analysis conducted
inMal | e §0Rodbse, 't amde a t d’hshudies. The aim of this analysis
is to determine whether rape and murder appeals raise different kinds of grounds
compared to other kinds of offences, and to provide further descriptive analysis
of the kinds of issues raised in these appeals. The aim of this element of the
research is to determine whether the findings of previous studies are further

confirmed by this study.

In order to gain a further understanding of decision-making in the Court, and to
make an original contribution to the literature on the Court and the understanding
of how it operates, it is sought to determine whether a range of variables are
associated with the outcome of appeals. Thisbeginswithauni vari at e
s el e cpracenured The primary aim of this process is to explore which
variables are statistically stronger predictors of the outcome of Court of Appeal
cases. Following the purposive selection procedure, the remaining variables are
analysed in a number of binary logistic regression analyses. This chapter
presents and evaluates the results of these binary logistic regression analyses.

Finally, these analyses may miss some nuances in the decision-making of the

77 K Malleson, The Royal Commission on Criminal Justice Review of the Appeal Process,
Research Study No 17 (HMSO 1993).

S Roberts 0-Mhking Dozass of Appeal Against Conviction in the Court of Appeal
(Criminal Division) (DPhil thesis, London School of Economics and Political Science, 2009).
(Hereafter Roberts (2009))

™sSJ Heaton OA Cr i the Wilaylof Usimgalinacentei as a Criterion in the Post

deci

O6pu

Conviction Processd (DPhil Thesis, University of
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Court. This is rectified by conducting some further analysis with varying datasets

and variables.

7.1 Overview of sample profile
The final dataset contained 472 murder and rape appeals against conviction,
decided between January 2006 and December 2010. Figure 7.1 shows the

numbers of appeals which were successful and unsuccessful.

Figure 7.1: Outcome of appeals against
conviction for Murder and rape 2006 - 2010.

= Appeals Allowed = Appeals Dismissed

The overall success rate was therefore 28%.

Figures 7.2 and 7.3, below, shows the success rates for rape and murder

respectively.
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Figure 7.2: Outcome of sampled rape
appeals against conviction.

= Appeals Allowed = Appeals Dismissed

Figure 7:3: Outcome of sampled murder
appeals against conviction.

55

186

= Appeals Allowed = Appeals Dismissed

The success rate for rape appeals was therefore 34%, and for murder 22%. The

per-year overall success rate of the appeals in the sample is shown in Table 7.1.

Table 7.1: Outcome of sampled appeals per year, 2006-2010.

2006 2007 2008 2009 2010
Appeals 87 67 41 70 72
Dismissed
Appeals 33 24 25 21 32
Allowed
% Successful | 27% 26% 37% 23% 30%
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Table 7.2: Percentage of murder and rape appeals successful per year, 2006 -
2010.

Murder Rape
2006 25% 29%
2007 20% 31%
2008 24% 51%
2009 16% 31%
2010 25% 36%

It can be seen that the percentage of murder and rape appeals allowed shows
some fluctuation by year. It would be unwise to draw any particular conclusions
regarding the attitude of the Court to murder and rape appeals from this simple
table. It does not suggest that the Court has become steadily any more or less
inclined to quash convictions as the years moved on. There is a noticeable
increase in the success rate for rape in 2008, before a large decline in 2009. This
is probably explained by the noticeable decrease in cases heard in 2008 whilst

the number of successful appeals remained the same.

Data from official statistics show the following success rates for all appeals (i.e.

not only murder and rape) decided between 2006 and 2010.78°

Table 7.3: Overall success rates in Court of Appeal 2006-2010.
Year 2006 | 2007 2008 2009 2010

Success % 31% | 37% 42% 38% 37%

780 Data collated from Court Statistics Quarterly January to March 2014. Additional tables, table
5.8 www.gov.uk/government/statistics/court-statistics-quarterly-january-to-march-2014.
<accessed 16/09/2016>.
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More recently, between 1 October 2014 and 30 September 2015, the overall
success rate of appeals heard by the Court was 40%.78! It will be observed that
the overall success rate for murder and rape appeals is consistently below the
overall success rate. The success rate in rape appeals always higher than the
success rate in murder appeals. This may be considered as expected. In murder
appeals there is rarely any dispute as to whether an offence was actually
committed, while it rape this is often the core of the dispute. This means that
there is one level of uncertainty in rape appeals which may not arise in murder

appeals.

It may be possible to read this statistic as evidence of an insidious decision-
making process of the Court. It may suggest that the judges are slower than
usual to quash murder convictions than rape convictions. Murder is one of the
most serious offences known to the criminal law, and so the relatively low success
rate for murder might suggest the judges are particularly restrictive in allowing
murder appeals. Based upon these statistics, it would again be unwise to draw
this conclusion. Whilst it is a fact that the success rate is lower in murder than in
rape, it is difficult to know whether this is due to a restrictive approach. What the
difference in success rates does demonstrate, however, is that there are different
success rates at appellate level for different offences. This should caution against
drawing too many conclusions as to the decision-making of the Court of Appeal
based on macro-level analyses of overall success rates, as there is high

variability according to offence type.

7.2.1 Grounds of appeal raised in sample of murder and rape appeals

Roberts (2009),782 and Heaton (2013)’8 each analysed the grounds of appeal
raised across their samples. As the grounds of appeal were not necessarily
measured in exactly the same way, their results are not repeated in full. The

results of this element of the research may not, therefore, be directly comparable

781 jbid.
782 See n 778 above.
783 See n 779 above.
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to their results as grounds of appeal may have been coded or grouped differently.
The intention behind this aspect of the study is to broadly replicate the previous

studies and locate any obvious differences or similarities.

There are some i mportant points of note

relating to grounds of appeal. Both studies showed that summing up grounds of
appeal were the most commonly argued and most likely to be successful.’8
Summing up accounted for over 20% of the grounds of appeal in both studies
and was successful the most often. The next most common grounds in both
studies were claims that the judge had wrongly admitted or excluded evidence.’8®

Fresh evidence was the next most common. Fresh evidence represented 9% of

the grounds of appeal 6% nhn HRabent8odlst sty

A

Heatonds study fresh evi de noosghninewecsasisl c c e s

in Robertsodos study. Lurking Goubt was r;

Table 7.4(a) shows the number of times that particular grounds were raised
across the whole sample of cases in the murder and rape appeals analysed in
this study. Over the 472 cases, there were 885 grounds of appeal raised. The
6ground successful & column shows the
one of, or the only, reason for allowing the appeal. Note that there are more
successful grounds (154) than the number of successful appeals (135) because

some appeals were successful for more than one reason.

784 See Roberts (2009) 64-6, Heaton (2013) 123-5.
785 jbid.
786 jbid.
87 ibid.
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Table 7.4(a): Grounds of appeal raised in sampled appeals: Overall.

Ground of Appeal Number of Cases | Ground Success Rape
Raised Successful | / Murder
(% success)
Summing Up 216 38 (17%) 231/15
Misuse of  Evidential | 166 24 (14%) 16/8
Discretion
Fresh Evidence 130 59 (45%) 27132
Refused No Case To |51 2 (3%) 0/2
Answer
Unfair Trial Specifically 50 8 (16%) 6/2
Abuse of Process 44 0(-) 0/0
Claim of Lawyer Error 35 3 (8%) 2/1
IE/LD/GU" 30 3 (10%) 1/2
Inconsistent Verdicts 25 3 (12%) 3/0
Prosecution Error (Not | 24 1 (4%) 1/0
Disclosure)
Jury Irregularity (bias etc.) | 20 3 (15%) 2/1
Prosecution Disclosure 18 2 (11%) 2/0
Judicial Intervention 12 1 (8%) 1/0
Refused Severance 7 0(-) 0/0
Police Irregularity 6 1 (16%) 0/1
Not Able to Mount|3 0(-) 0/0
Defence
Others 48 6 (12%) 6/0
TOTALS 885 154 154

To allow for further comparison of the grounds of appeal raised in the individual
offences, Tables 7.4(b) and 7.4(c) show the same data for rape and murder
respectively. The percentages in brackets shows the percentage of rape and
murder appeals respectively which raised each ground of appeal.

788 This stands for Insufficient Evidence/Lurking Doubt/Generally Unsafe.
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Table 7.4(b): Grounds of appeal raised in sampled appeals: Rape.

Ground of Appeal Number of Cases | Ground
Raised Successful
Summing Up 106 (45%) 23
Misuse of Evidential | 79 (34%) 16
Discretion
Fresh Evidence 54 (23%) 27
Refused No Case To |17 (7%) 0
Answer
Unfair Trial Specifically 23 (10%) 6
Abuse of Process 24 (10%) 0
Claim of Lawyer Error 22 (9%) 2
IE/LD/GU 13 (5%) 1
Inconsistent Verdicts 21 (9%) 3
Prosecution Error (Not | 10 (4%) 1
Disclosure)
Jury Irregularity (bias etc.) 11 (4%) 2
Prosecution Disclosure 4 (1%) 2
Judicial Intervention 9 (3%) 1
Refused Severance 5 (2%) 0
Police Irregularity 1 (1%) 0
Not Able to Mount Defence | 3 (1%) 0
Other (indictments, etc.) 20 (8%) 6
TOTALS 422 90
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Table 7.4(c) Grounds of appeal raised in sampled appeals: Murder

Ground of Appeal Number of Cases | Ground
Raised Successful
Summing Up 110 (45%) 15
Misuse of Evidential | 87 (36%) 8
Discretion
Fresh Evidence 76 (31%) 32
Refused No Case To |34 (14%) 2
Answer
Unfair Trial Specifically 27 (11%) 2
Abuse of Process 20 (8%) 0
Claim of Lawyer Error 13 (5%) 1
IE/LD/GU 17 (7%) 2
Inconsistent Verdicts 4 (1%) 0
Prosecution Error (Not | 14 (5%) 0
Disclosure)
Jury Irregularity (bias etc.) 9 (3%) 1
Prosecution Disclosure 14 (5%) 0
Judicial Intervention 3 (1%) 0
Refused Severance 2 (1%) 0
Police Irregularity 5 (2%) 1
Not Able to Mount Defence | 0 (0%) 0
Other 28 (11%) 0
TOTALS 463 64

The findings of this element of the research broadly confirm the previous studies,
but there are some i mportant differences
the three most commonly argued grounds of appeal relate to claims of errors in
summing up, claims of misuse of judicial evidential discretion, and fresh evidence.
When comparing the grounds of appeal raised in the murder and rape appeals,
it will be seen that on the whole they raised broadly similar grounds of appeal.
There are, however, a number of noticeable differences. Fresh evidence; claims
that the judge should have accepted a submission of no case to answer; and
allegations of defects with disclosure were raised more frequently in murder
appeals, while inconsistent verdicts was more commonly argued in rape appeals.
It will be observed that fresh evidence stands out as the most commonly
successful ground of appeal in murder appeals. The summing up and misuse of
evidential discretion grounds were less likely to be a successful ground in murder

appeals than rape appeals.
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7.2.2 Appeals raising fresh evidence as a ground of appeal

The statistics relating to fresh evidence are quite different in this study compared

to the previous studies. Fresh evidence was raised in 130 cases in this study,

this was 27% of all cases and 14% of all grounds of appeal. This latter figure was

9% and 6% in Heatonds and PRoblbthisstudypfreshst udi
evidence was successful 45% of the times it was raised, which is significantly

hi gher than the success rate in Roberts?©o
respectively).”® One noticeable observation from this study is that fresh
evidence is actually the ground of appeal most frequently successful in both the

murder and rape appeals. In the previous studies, the procedural irregularity

grounds were most frequently successful.”®* One conclusion can safely be drawn

from this statistic: fresh evidence is more likely to be raised and to be a successful

ground of appeal in murder and rape cases than it is in the Court of Appeal

generally.

Fresh evidence was raised in 76 murder appeals and 54 rape appeals. Whist
fresh evidence is raised more frequently in murder appeals, it was marginally
more frequently successful in rape appeals. 27 convictions for rape were
qguashed on the basis of fresh evidence: 50% of the times it was raised. There
were 32 murder convictions quashed on basis of fresh evidence, which is 42% of
the times it was raised. This suggests that while fresh evidence is less
forthcoming in rape appeals it is more often considered persuasive than fresh

evidence in murder appeals.

For the purposes of this study, fresh evidence was divided into a number of

categories. These were:

789 Heaton (2013) 125, Roberts (2009) 64
790 jbid.
71 jbid.
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1) Fresh expert evidence not relating to psychiatric evidence i for instance
medical evidence of the cause of death or sexual injury

2) Fresh psychiatric evidence

3) Fresh statement by a trial witness, or a fresh witness coming forward

4) Fr esh

5) Other evidence’®?

0 r e ailfor instancd dgocumentary evidence

Table 7.5 shows the number of times each category of fresh evidence was raised
and the frequency that each category of fresh evidence was successful for

murder and rape.

Table 7.5: Categories of fresh evidence

Category Raised overall Successful Successful
ground murder ground rape

1 42 11 6

2 23 13 2

3 36 1 9

4 25 7 10

5 4 0 0

Some differences become apparent in this data. Fresh expert evidence, in the
form of either psychiatric evidence or other expert evidence, was most frequently
successful in murder appeals. As discussed below, convictions for manslaughter
were often substituted in these cases. 23 of the 55 successful murder appeals
(41%) were successful on the basis of some kind of fresh expert evidence, whilst
only 10% of successful rape appeals were for this reason. Successful fresh
evidence in rape appeals were more likely to be based upon fresh witnesses or

statements, or other kinds of real evidence.

792 For instance, the fresh evidence of police impropriety seen in R v Steele and others [2006]
EWCA Crim 195, or jury irregularity following investigation by the CCRC seen in R v Thompson
and others [2010] EWCA Crim 1623.
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Fresh evidence appeals in murder often raised similar issues. There were 6
cases where the evidence of Home Office pathologist Dr Michael Heath (which
would be category 1) was the issue.”®® There were 18 murder appeals where
fresh evidence was submitted to attempt to demonstrate that the appellant had a
viable defence of diminished responsibility (category 2). Of these appeals, 11
were successful, and in all but one case, where a retrial was ordered,’”®* the
murder conviction was replaced by a manslaughter conviction. Once the Court
I's satisfied that the appellant did have
responsibility was diminished,”® so long as he did not hide his condition to
attempt to secure an acquittal at trial,”®® success usually follows. This again
demonstrates that the d6unsafety t ©ftand i s,
the evidence of diminished responsibility will be so inconvertible that the Court
wi | | 6 hav’@ butto allomthe appealéand replace the murder conviction
with a manslaughter conviction. The appeal of Kenneth Erskine, convicted of
seven counts of murder and one count of attempted murder, was described as

straightforward; the evidence of diminished responsibility was overwhelming.”°8

The CCRC is a patrticularly potent source of fresh evidence. In the sample of
murder and rape appeals studied in this thesis, there were 44 appeals following
a CCRC referral, 33 of which raised fresh evidence. Of the 33 CCRC referrals
raising fresh evidence, 21 were successful. There were therefore 97 non-CCRC
appeals which raised fresh evidence, 38 of which were successful. Outside of
CCRC referrals, therefore, fresh evidence was successful 39.1% of the times it
was raised. Whilst this does suggest that CCRC referrals are somewhat
responsible for the much higher overall success rate of fresh evidence observed

in this thesis, the 39.1% success rate in non-CCRC appeals remains significantly

793 R v Boreman and others [2006] EWCA Crim 2265; R v ObdLear y [J0GEKEWCAwy er )
Crim 3222; R v L [2007] EWCA Crim 1750; R v Stanley [2008] EWCA Crim 603; R v Simmons

[2009] EWCA Crim 741; R v Ahmed [2010] EWCA Crim 2899.

794 R v Inglis [2010] EWCA Crim 2269.

795 Section 2 of the Homicide Act 1957. The definition of the defence was altered by the Coroners

and Justice Act 2009, s 52.

796 See R v Latus [2006] EWCA Crim 3187.

797 See R v Dass [2009] EWCA Crim 1208 [41].

798 R v Erskine; R v Williams [2009] EWCA Crim 1425 [95].
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higher than that seen in previous studies. This analysis of the role of fresh

evidence is discussed further in Chapter 8.

723The o6l nsufficientD&vbtdenGenetdlallky ngnsa
of appeal

Grounds of appeal coded as Olobé&irngdsdoal
He at on 6 s ¢ntthe gresens study, a single ground of appeal was coded

for any appeals which claimed that the verdict was unsafe due to there being
insufficient evidence; appeals claimingthever di ct was O0gender al |
appeals which referred specifically to durking doubté Roberts and Heaton coded

some of these kinds of grounds of appeal separately. While the Court does not
often refer to the words 6lurking doubt,
are other kinds of appeals which are equivalent to lurking doubt appeals. Heaton

refers to there being a category of appeals which require the Court to consider

the merits of the evidence: fresh evidence, issues of identification, and arguments

of no case to answer, as well as lurking doubt.8® | n Heatonds study,
13 appeals based upon issues of identification in addition to cases coded as

lurking doubt. Roberts coded appeals c¢claiming o6weak or
separately from 6lurking doubtodé appeal s,

in her study, in addition to her lurking doubt appeals.8°*

In the present study,t her e were 30 06genenteviddnge,ouns af
| urking doubtd appeal s, meani ngor 3% of wa s
grounds of appeal rai sed. Robertsds o061 u
evidencebd grounds represented 2% of her
OwealvlibDenced grounds represented cl ose
three studies show that grounds of appeal
argued on appeal. Furthermore, such grounds are rarely successful. It was

successful on just three occasions in the present study. It was successful only

799 Roberts (2009) 114, Heaton (2013) 123.
800 Heaton (2013), 124.
801 Roberts (2009) 64.

224



once (for the dveak ID evidencebgr ound) i n Heatondés and t |
weak evidence, once f orstddu Bdchlowqunmbersifdrt ) it
success across all these studies show that the Court is indeed slow to quash
convictions where it is necessary to go against the verdict of the jury in the

absence of particular errors at trial.

The three cases where the appeal was allowed on the basis of this ground were

two murder appeals and one rape appeal from 2010: R v Haigh;8%? R v Azam and

others® and R v J.8% In Haigh, Court held that the judge was correct to have

all owed 6bad characterd evidence in, and
of no case to answer. The conviction for murder was quashed as there was
insufficient evidence of murder rather than manslaughter following the death of

t he appel | aAeamdcenvittiand fgr joint emterprise murder gained after

a third trial were quashed as the evidence relating to the identity of the shooter

was uncl ear . Al t hough thegCdoubtdi dnnot s
it did refer to the statement from the single judge Sir Christopher Holland granting

leave explicitly on the basis of lurking doubt. In J, the conviction for rape was

quashed, after finding (just) that there was a legitimate chain of reasoning
meaning that the verdicts were not i ncon
cases where on the particular facts and circumstances of the case the verdict on

[the rape co®¥®nt] is unsafe.o

As Heaton says, there are other grounds of appeal which essentially ask the
Court to weigh up the evidence against the appellant in a similar way to lurking
doubt appeals.8%® The most important is fresh evidence which has already been
discussed, but there is another important ground which operates in a similar way.
Appeals which claim that the judge should have accepted a claim of no case to

answer are similar to lurking doubt appeals and arise relatively frequently. The

802 [2010] EWCA Crim 90.
803 [2010] EWCA Crim 226.
804 [2010] EWCA Crim 1768.
805 jbid [25].

806 Heaton (2013) 124.
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ground was raised in 50 cases in the present study. Like lurking doubt appeals,
it is also unlikely to be successful overall: just twice in the present study. It may
be concluded therefore that there is relatively little difference as to how murder
and rape appeals are treated based on this ground compared with appeals
generally. As was discussed in Chapter 4, if the Court finds that the judge should
have accepted a claim of no case to answer, it follows logically and as a matter
of law that the quashing of the conviction must follow. Accordingly, it would
appear that the Court is slow to find that this error occurred, because whilst it was
raised relatively frequently, it was rarely successful. This suggests a relatively
high degree of deference to the decision of the trial judge not to accept a claim of

no case to answer.

The result of this element of the research suggests that when the Court is asked
to weigh up the evidence against the appellant, in the absence of fresh evidence
or procedural irregularities, they will rarely favour the appellant. Cases which
coudbegr ouped in an O6insufficient evidenced
Court of Appeal will usually defer to the judgment of the trial judge in no case to
answer appeals, with the knowledge that doing otherwise means the conviction
must be quashed. While this may be evidence of a restrictive approach, it may
also make sense that convictions are rarely quashed on this basis. If the
appellant was convicted of the offence by a jury, it may be expected that it will be
rare for a Court of three judges, who did not hear all the evidence, to find there
was in fact insufficient evidence to convict. As in previous studies, it is rare for
the lurking doubt / insufficient evidence ground of appeal to be the only ground of
appeal. Ittends to be argued by counsel as a final attempt to rescue an otherwise
failing appeal. These statistical findings will be discussed in Chapter 8. In
particular it will be discussed whether the allegation of a restrictive approach is

substantiated by these results.

This analysisfeeds i nto the o6Did Error Occur?6 |
this study. This substantiates that if no error occurred, and there is no fresh

evidence, appeals are unlikely to be successful. Whilst previous studies have
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