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This edited collection has analysed the necessity for both legal and social change with regard to
regulation of same-sex relationships and rainbow families, the status of civil partnership as a concept
and the lived reality of equality for LGBTQ+ persons. The current treatment of LGBTQ+ persons and
same-sex couples by the Council of Europe, the European Union and further internationally has been
examined. Whilst same-sex marriage is legal in 28 jurisdictions worldwide, other states provide
varying degree of civil partnership rights and still others refuse to recognise same-sex couples’ rights
or even criminalise same-sex relationships. The competing views of critically analytical rights based
theorists and those developing queer and feminist theory, represented in this edited collection, expose
that even for those jurisdictions who have legalised same-sex marriage, still further and continuous
work needs to be done. Legal and social change need to work together on an evolving basis over time
in order to contribute to future development. Incrementalism recommends a model of ‘small change’
but has been critiqued throughout this book.
Analysis
This book has involved a series of inter-locking themes, including (Part One) the role of the ECtHR and
the EU in relation to the treatment of same-sex couples’ relationships, (Part Two) differing paths
towards legalisation of same-sex marriage, (Part Three) rainbow families, (Part Four) the importance
of civil partnership pin an era of same-sex marriage (Part Five) the heteronormative underpinnings of
same-sex marriage and (Part Six) the interaction between social change and legal change. Many
chapters in this work investigate the potential opportunities open to the EU in protecting the rights of
LGBTQ+ persons and same-sex couples and the consequent potential impact of Brexit for these persons
based in the UK. 1 Whilst traditionally the EU was even stricter than the ECtHR in recognising nonconventional family types, 2 Hamilton’s chapter has demonstrated that EU law has potential to further
advance LGBTQ+ persons and same-sex couples’ rights. 3 The EU concept of citizenship, which
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proceeds on the basis of an ever-expanding array of practical rights, has recently stressed free movement
and non-discrimination rights, offering many opportunities for the groups studied. 4 Both the Coman 5
and MB 6 case studies included in Hamilton’s chapter exemplify the importance of EU action. 7 In
Coman, subsidiarity concerns were over-ridden in preference for the principle of free movement. 8
Similarly in MB, non-discrimination rights were given prominence as opposed to Member States’ public
policy concerns. 9 Whilst the CJEU sought to confine both Coman and MB case strictly to their facts, 10
these cases are symbolical important 11 and may signal further developments from the CJEU.
In contrast the ECtHR continues to stress concerns about a lack of consensus. 12 The Council of Europe
47 states are more divergent 13 than the arguably more homogeneous currently EU28 (although
differences should not be ignored here). 14 The EU can rely on stronger enforcement mechanisms than
the ECtHR through use of EU concepts of supremacy 15 and state liability. 16 If as anticipated, Brexit
were to affect free movement of persons, UK LGBTQ+ persons and same-sex couples will have to rely
on whatever rights their country of destination sees fit to grant them. Further if Brexit impacts on the
remit of the CJEU, UK LGBTQ+ persons and same-sex couples will miss out on important
developments in relation to expanding EU law.
Noto La Diega and Clayton-Helm grapple with conflicts of law questions concerning whether and how
a foreign same-sex relationship will be recognised, following relocation of the couple to a new
jurisdiction. Noto La Diega after conducting empirical research 17 on the response to the Coman
judgment 18 concluded that European countries could be placed into three groups, which he terms
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recognition, downgrading and erasure. 19 Whilst some countries went further than required by Coman
and recognised same-sex marriages as marriages for all purposes, 20 others in Noto La Diega’s
terminology ‘downgraded’ a foreign same-sex marriage and recognised this as a civil partnership only. 21
Whilst Hayward analyses whether a civil partnership should be considered a ‘downgrade’, 22 countries
in Noto La Diega’s second denoted group did not recognise foreign same-sex marriage in their original
form. 23 Still other states contravened EU and ECtHR law entirely 24 by refusing to recognise foreign
same-sex marriages at all thereby falling into Noto La Diega’s erasure group. 25 This divergence of
practical response serves to illustrate that legal change will never suffice, if in practice lack of social
acceptance results in a lack of enforcement.

Clayton-Helm’s chapter considers the potential power of a unified conflicts of law system under an EU
umbrella. 26 Clayton-Helm proceeds by comparative law analysis with the US following Obergefell. 27
Whilst following Coman the EU determined that same-sex marriages had to be recognised cross-border
for the purpose of free movement and residency rights, 28 in Obergefell the US Supreme Court required
full legalisation of same-sex marriage across the US. 29 US federal unity was achieved despite
traditional lack of involvement by the Supreme Court in family law 30 and many divergent approaches
between US states as to the status of legal recognition of same-sex marriage. 31 Clayton-Helm argues
that the US Supreme Court set a precedent 32 for the EU and concludes that a unified federal approach
is the ‘only way to achieve certainty.’ 33 This conclusion should be properly balanced against Noto La
Diega’s research which already demonstrates a more divergent response to Coman across the EU than
is actually required by law. The historically narrow competence of the CJEU to deal with family law is
also relevant. 34 However, Clayton-Helm’s chapter does demonstrate the potential impact of EU law. 35
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Once again, following the likely impact of Brexit, UK citizens would no longer be able to benefit from
these potential further advances by EU law.

Further chapters analyse different methods of introducing same-sex marriage. Aloni explains that
incrementalists 36 prefer legislative to judicial methods as they allow ‘public opinion to adapt and change
gradually’ 37 and mitigate the potential of a backlash following a far-reaching court judgment. 38
However Aloni argues that ‘grim’ concerns following Obergefell have largely been unfounded, and
backlash has been weak. 39 Sperti’s chapter demonstrates that the ‘apparent contrast’ between legislative
and court-based methods should not be exaggerated. 40 In fact she considers that the similarity in synergy
between national legislators and constitutional courts needs to be acknowledged…’ 41 Prior to the farreaching judgments of United States and Canada who introduced same-sex marriage through
constitutional courts by declaring violations of human rights, 42 earlier work had already been done.
Earlier case law had created important relationships between movements, government officials and
citizens thereby developing public opinion.

43

European constitutional courts in deferring to national

legislatures, should also not be depicted as overly deferent. 44 In fact Sperti argues that the strategy of
European legislatures was not dissimilar to that of countries taking court based approaches. European
legislatures were only able to act following earlier court cases which developed issues such as defining
key terms such as family and challenging stereotypes about LGBTQ+ persons, thereby opening up
public debate and allowing space for action. 45

Tobin and Richardson-Self et al analyse the introduction of same-sex marriage by means of votes from
the population. 46 Whilst Tobin rightly acknowledges the ‘milestone’ 47 achievement of same-sex
marriage in the ROI, he considers that the referendum was only chosen as a method of legalisation due
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to political expediency. His chapter relates ‘…on-going circuitousness’ between the Oireachtas (the
Irish Parliament)’ 48 and the courts, neither of wished to expressly support the cause of marriage equality
for ‘…fear of backlash…’ 49 Instead they selected to pass the matter to a constitutional convention
(consisting of 33 Members of the Irish Parliament and 66 citizens representing a cross section of Irish
society) who recommended a referendum. Although the referendum was ultimately successful by a
huge margin, 50 Tobin considered this to a be a high-risk strategy because of the history of failed
referendums in the ROI. 51

Richardson-Self et al’s analysis of the Australian non-compulsory Marriage Law Postal Survey
demonstrates that this also followed a long drawn out history of debate and deadlock between
conservatives and progressives in both major parties and following proposals for a referendum being
blocked. 52 There had been myriad attempts to introduce Bills at Federal level 53 and instances of
backlash from federal government following advances by individual Australian states. 54 Ultimately
79.5% of the population voted with a high margin of 61.6% in favour of change. Richardson-Self et al’s
analysis of data obtained through 9 qualitative interviews with LGBTQ+ Tasmanians working in
government funded religious organisations and schools 55 demonstrates that the referendum also entailed
negative consequences. 56 The NO campaign, unhampered by the ‘stringent advertising restrictions
which apply to federal elections..’ consequently spread ‘deliberately misleading’ misinformation about
the LGBTQ+ community 57 leading to ‘prejudicial public scrutiny’ and consequent pain and suffering
to the LGBTQ+ community.’ 58 Richardson-Self et also critique the ‘YES’ campaign, 59 who proceeded
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on the basis of advocacy which ‘emphasised sameness 60 resulting in heteronormativity. 61 This approach
resonates with other campaigns across the Western World. 62 Whilst it may ‘’explain the high voter
turnout’ 63 the achievement of marriage ‘equality’ in Australia on this analysis was bought at a cost.
Richardson-Self et al refer to other authors who suggest that marriage equality ‘privilege[s] the most
‘central’ member of the LGBTQ+ community—namely cisgender, white, middle- and upper-class gays
and, to an extent, lesbians [but on the other hand]—it leaves its most vulnerable members’ concerns on
the sidelines.’ 64 Following marriage ‘equality’ in Australia, clear-cut conclusions have not been
reached. Questions remain, particularly in the light of proposals from some faith-based organisations to
introduce a ‘right discriminate’ on grounds of religious belief. 65

Burton’s chapter utilises examples from contemporary culture to outline a number of new legal
questions raised by changes in society when considering same-sex couples and transpersons whose
children form rainbow families. She highlights issues concerned with surrogacy 66 and the case of male
transpersons who have retained their female reproductive organs and subsequently given birth to the
children. 67 Burton’s chapter also serves to illustrate that legal change is far from complete and that
social changes concerning rainbow families continue to challenge judges and legislators in a series of
ever expanding and novel contexts. 68 Further complexities are brought into play by rainbow families
who cross international borders. Tryfonidou critically analyses EU treatment of rainbow families and
stresses the need for EU judges and institutions to ‘fashion rules and principles that reflect the reality
of the lives of rainbow families, when such families move between EU Member States.’ 69 Her chapter
again exemplifies the continued need for legal development in this area, particularly on a pan EU level,
given the diversity of treatment across EU states when considering same-sex couples’ parental rights70
and limited access to surrogacy and medically assisted reproduction. 71 Like Hamilton and ClaytonHelm’s chapters, Tryfonidou’s chapter demonstrates the opportunities for future development by the
EU. Schuster considers the ECtHR’s notion of ‘family life’ as the cornerstone of a pan-European
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standard of family. Despite the EU not having competence to harmonise family law, it has enacted laws
that refer to the concepts of spouse and child. He notes that EU law can self-define the notion of family
life (Article 7 of the Charter of Fundamental Rights of the EU) as well as the rights to family and found
a family. Their meaning and scope must be the same as the European Convention, although EU law can
provide a stronger protection. 72 Schuster argues that the EU standard of ‘family’ should not result from
the commonalities between Member States; some of them are in breach of EU fundamental rights
because of their narrow idea of family. Constitutional definitions of ‘family’ and ‘marriage’ shall not
shape the EU relevant standard; indeed, European fundamental rights shall prevail also on national
constitutional principles. 73 He concludes that the EU should not impose a EU-wide definition of family
and that ‘[p]luralism and respect for the diversity of Europe’s family patterns is the only viable common
standard to ensure free movement.’

Hayward explores the status of civil partnership in an era of same-sex marriage. He refers to sources
who describe marriage as a ‘cornerstone’ 74 and emphasise the ‘historical role… ceremonial rites and
… symbolism’ 75 associated with marriage. The status ascribed to civil partnership is less certain. In
many nations, as Ryan corroborates in an ROI context, 76 civil partnership has been treated as a ‘stepping
stone’ and is abolished following the introduction of same-sex marriage. 77 Noto La Diega’s analysis
also considers civil partnership to be a ‘downgrade’, when on relocation a same-sex couples’ marriage
is not recognised and they are instead provided with civil partnership as an alternative status. 78 In a UK
context , at the time of the Civil Partnership Act 2004 leading gay rights movement Stonewall,
considered civil partnership to be ‘preferable to marriage’. 79 However this contentment soon dissolved
and Burton points out that the equal marriage campaign quickly stepped up its demand for same-sex
marriage. 80 Yet the accuracy of seeing civil partnership as a ‘stepping-stone’ only or as inferior to
marriage is debatable. Ryan explains that the reason the ROI abolished civil partnership as a status was
because of government concerns that its continued existence, thereby allowing individuals a choice
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between civil partnership and marriage, ‘would undermine constitutional safeguards for marriage as
some couples may favour civil partnership over marriage.’ 81 The ECtHR also considers civil
partnership as having an ‘intrinsic value.’ 82 Maine and Aloni’s analysis also emphasises the importance
of a ‘a fresh new legal institution …’ 83 echoing sentiments expressed by the opposite-sex partners
behind the Steinfeld litigation as presenting an opportunity to break free from the institution of marriage
with its traditional religious and patriarchal connotations. 84 Hayward concludes optimistically that civil
partnership has developed a ‘nascent ideology’ 85 which needs full consideration where the future of
civil partnership is concerned.

Following analysis of twenty semi-structured interviews with LGBTQ+ persons aged 20 - 67 in
Newcastle in 2016, Maine concludes that despite the legalisation of same-sex marriage, and the
achievement of hetereosexual civil partnership, relationship recognition in the UK still reinforces
Rubin’s sexual hierarchy. 86 The latter concept determines how ‘[m]odern Western societies appraise
sex acts according to a hierarchical system of sexual value. Marital, reproductive, heterosexuals are
alone at the top erotic pyramid.’ 87 Maine’s analysis demonstrates that heteronormativity is privileged
and that the new regimes promote coupled, domestic same-sex and different-sex relationships. He
concludes that this means that ‘non-marital relationships… are still excluded…’ 88 Individuals which do
not fit the prism of monogamous relationships such as homoradicals (those participants who wish to
engage in non-monogamous, kink or public sex) are side-lined and do not receive any legal protection,
or even criminalised. 89 Donovan also attaches the caveat that whilst marriage is available to almost any
adult couple in England and Wales this is providing ‘they identify with a recognised binary gender
identity.’ 90 This provides another example demonstrating that legal change is not all encompassing, and
the law needs to continually evaluate the needs of the population in its regulation of recognised
relationship statuses.

Ryan interrogates the heteronormative underpinnings of marriage. He explains that until recent
legalisation of same-sex marriage in some jurisdictions, throughout history marriage law was ‘…solely
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with a heterosexual model of family life in mind.’ 91 Consequently, his chapter considers that as a result
marriage law is ‘fundamentally heteronormative.’ 92 This ties in to Hayward’s reference to Norrie who
considers that ‘[e]quality is granted, but only on heterosexual terms’. 93 Richardson-Self et al also refer
to the further important factor of feminist, leftist, and queer criticisms of the marriage equality. 94 They
refer to Daniel Thomas who considers that whilst issues with gender and sexual diversity are framed in
‘[cis]heteronormative terms… [this means] that it ultimately…positions gender and sexually diverse
people within a hierarchically inferior position to [cis]heterosexuals.’ 95 Donovan also considers that
pursuit of equality is a flawed agenda raising concerns of other feminists and queer theorists about the
sameness and difference debate, considering that legal equality may not be a desirable goal, because
‘…why should LGBTQ+ people want to achieve equality with what heterosexual people have when
that ‘standard’ of normality might be fundamentally flawed.’96 Whilst this criticisms of lack of real
equality call for future and ongoing legal and social reform, in the context of this debate it should not
be forgotten that some individuals are passionate believers in a right to enter into same-sex marriage.
Hamilton referring to others argues that for some proponents of same-sex marriage this is seen as a
‘right central to citizenship.’ 97 Recognition of same-sex marriage allows a choice for those such as
petitioner Sue Wilkinson in the Wilkinson v Kritzinger case who considered marriage as a ‘goldstandard.’ 98 This accords with research from Pew which demonstrates growing public opinion in favour
of same-sex marriage across liberal democracies worldwide, 99 the result of the ROI referendum, 100
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leading cases 101 and the changing position of gay rights movements to adopt a more positive view
towards same-sex marriage. 102

Ryan uses examples from both England and Wales and the ROI to illustrate differences in legal
regulation of same-sex relationships as opposed to heterosexual relationships, therefore on his analysis
demonstrating the heteronormativity of marriage equality. 103 At present and until no-fault divorce
legislation is re-introduced into Westminster, adultery is a ground for divorce for heterosexual couples
in England and Wales but not for same-sex couples. The Matrimonial Causes Act 1973 states that
‘[o]nly conduct between the respondent and a person of the opposite sex may constitute adultery...’ 104
In Irish law although the Marriage Act 2015 is technically silent on the point , 105 Ryan refers to Shatter’s
definition of adultery to include ‘.. some penetration of the female vagina by the male organ.’ 106 There
is also a difference in treatment between same-sex and opposite sex couples, in the law’s treatment of
whether the lack of ability consummate a marriage remains a ground for annulment. Law in the ROI,
Northern Ireland, 107 and England and Wales, 108 allows a marriage to be voidable on those grounds for
opposite sex couples. 109 However for same-sex couples the inability or refusal to consummate is not a
ground for dissolution of English and Welsh civil partnerships 110 or same-sex marriages. 111 With
reference to the ROI, Ryan refers to consummation as being ‘ordinary and complete’ sexual intercourse
after the solemnisation’ 112 with the core question in such cases is whether there is the ‘practical
possibility of full penetration by the male into the female.’ 113

Ultimately, Ryan concludes that this difference in treatment leads to the ‘[t]he unmistakable implication
that the law regards homosexual infidelity as less serious and pressing a concern..‘ 114 His analysis
101
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demonstrates a continued lack of equality in the actual legal provisions in place in England and Wales
and ROI. Ryan considers that care needs to be taken regarding risks that judges will apply ‘heterosexual
norms.’ 115 He refers to Rundle in observing that ‘same-sex couples have very particular experiences
and perspectives that may demand a somewhat different approach…’ 116 therefore requiring ‘flexibility’
to accommodate different couples. 117 Once again the achievement of marriage ‘equality’ in England
and Wales and ROI is not the end of the story.

Donovan’s chapter demonstrates that despite extensive legal reform and the introduction of same-sex
marriage, there remains a distinct lack of equality for LGBTQ+ people experiencing domestic violence
and abuse (DVA). LGBTQ+ person experiencing DVA, may not recognise it as such, may stay in DVA
relationships for longer periods‘ 118 and still rarely report to formal, mainstream statutory (e.g. police)
or third sector specialist domestic violence organisations. 119 She considers that this lack of lived
equality for LGBTQ+ persons experiencing DVA is a result of three main factors. Firstly, because of
the historical portrayal of LGBTQ+ persons as ‘deviant’ having been ‘…socially constructed as
criminals, pathological or morally questionable.’

120

Secondly because of the impact of

‘neoliberalism’ 121 on sexualities equalities policies and finally because of the social construction of
DVA in a heteronormative fashion. This may result in vulnerable LGBTQ+ individuals experiencing
DVA being disenfranchised.
Donovan referencing Richardson 122 portrays citizenship as based on a ‘heteronormative, neoliberal
agenda’ 123 which promotes the ‘responsibilised citizen’ who can action their own rights. 124 This
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analysis of citizenship results in a divide between ‘good’ and ‘bad’ gays.’ 125 The primary category
comply with the ‘heteronormative social order’ including monogamy and family life.

126

The latter

category either by choice or as a result of being socially excluded, become marginalised and despite
myriad law reforms including same-sex relationships recognition and equal parenting opportunities
become unable to access any legal rights, thereby impeding their citizenship. 127 This leads Donovan
referencing others to state that ‘law has long been identified as one of the barriers to achieving
sex/gender equality. 128 On this view marriage ‘equality’ if seen as a conclusion, where this contributes
to the creation of ‘sexual hierarchies’ 129 and the marginalization of others, could actually prevents the
citizenship of LGBTQ+ persons being fully realised.’ 130
Equality goals are therefore questioned, and ‘legal equality’ cannot be seen as the end of the struggle.131
Hamilton referencing others considers that perhaps citizenship theorists should move away from
‘contested understandings of equality.’ 132 Instead wider conceptions of citizenship could be considered
to include considerations of responsibilities towards the wider community and social processes through
which individuals and social groups engage in claiming, expanding or losing rights. 133 This view of
citizenship includes the drive to question what it means to be included and to belong. 134 This entails a
sociologically informed definition of citizenship in which the emphasis is less on legal rules and more
on normal practices, meanings and identities. 135 There would no longer be total reliance on the ‘formal
relationship between the individual and the state’ but instead there should be ‘a more total relationship
inflected by identity, social positioning, cultural assumptions, institutional practices and a sense of
belonging’. 136 Hamilton considers that this accords with the EU’s aspiration to engage with citizens in
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a ‘more meaningful and direct way’ 137 and for EU citizens to feel a sense of belonging to the EU.138
This is arguably of essential importance for the EU in a Brexit era. Hamilton accords with authors who
consider citizenship as an aspirational ideal which is ‘…less than complete.’ 139 One of the driving forces
of change is the need to accommodate new populations. 140 As this book has demonstrated a key question
is to continually evaluate how to include otherwise ‘disenfranchised’ LGBTQ+ groups. 141

Donovan reflects points made by Ryan, that ultimately legal change alone will not ‘change the attitudes,
assumptions and hostility that led to the legal inequalities in the first place. 142 Whilst legal change is
credited in providing ‘ideological messages…’ it continues to raise concern about the possibility of
‘backlash…’ 143 In considering the inter-relationship between public opinion and legal change,
incrementalist scholars set out a step-by-step process, otherwise known as the theory of small change,
which allows change over time 144 therefore ‘permitting gradual adjustment of antigay mind-sets, slowly
empower[ing]... gay right advocates and ...discredit[ing] antigay arguments’. 145 Proponents of this
theory argue that this is supported by statistics which demonstrate the correlation between favourable
public opinion and legal change in order to achieve long-term successful change. 146 Aloni comments
that the ‘incrementalist path is corroborated by the experience of many nations…’ 147 and advocates
consider that it results in a ‘policy which minimizes backlash.’ 148 Many of the chapters in this book
have endorsed an incrementalist method of change not least Clayton-Helm, Noto La Diega and Sperti. 149
Maine’s data analysis demonstrates that his interviewees did ‘… posit civil partnerships as a stepping-
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stone towards same-sex marriage’ arguably therefore supporting the incrementalist paradigm. 150 Yet
Aloni critiques the actual steps set out in the incrementalist model. 151 He argues that although the
experience of most nations was to follow the incrementalist steps, high profile exceptions remain. 152 He
also raises questions about the time taken to move between stages. In a policy that prefers ‘compromise’
this could arguably ‘trivialize the harm of those who are harmed by the ban…’ 153 He explains that the
incrementalist model could help to explain the very slow progress made in Asia and Africa, where many
nations still criminalise same-sex intimacy. 154 He refers to Badgett who explains that one of the
problems here is that incrementalists ‘..offer no clear idea about how long each incremental step should
take….’ 155 He also argues that the focus on marriage equality as a goal is a false one as it means that
attention is ‘explicitly or impliedly diver[ted] … from other alternative and innovative innovation
strategies that can advance substantive equality beyond marriage…’ 156

Conclusion
Although 28 states worldwide now recognise same-sex marriage 157 and others some level of civil
partnership, many countries continue to ‘other’ same-sex relationships either by leaving them
unrecognized or by criminalising them. 158 At a pan- European level both the CJEU and the ECtHR are
at a cross roads with regards to future development. Whilst different European countries have had
varying responses to advances in EU law, many of the chapters in this book are optimistic about the
potential role of the EU in expanding rights for LGBTQ+ persons, same-sex couples and rainbow
families. 159 The EU concept of citizenship offers an ever-expanding array of practical rights offering
opportunities for new groups in society including LGBTQ+ persons and same-sex couples. Of
prominence within the expanding group of rights include those of free movement and nondiscrimination rights. Further the EU offers the possibility of a unified conflicts of law system. A
consequent effect of Brexit could also mean that UK LGBTQ+ persons and same-sex couples will not
benefit from these expanding rights. When considering the road of individual countries to recognising
same-sex legal relationships, the methods of court based, legislative and public vote analysed within
150
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this edited collection all entail the necessity of both legal and social change to ensure the long-term
success and acceptance of same-sex relationships. Differences between court based and legislative
methods should not be overstated as prior to leading court judgments, earlier work had already been
done in advancing public opinion and creating the ‘necessary relationships between movements,
governments officials and citizens..’ 160 Whilst legalisation of same-sex marriage by means of a public
vote in ROI and Australia, perhaps entailed the ultimate attempt at public engagement, both these
instances have been critiqued by the authors in the collection on the basis that they only took place due
to deadlock between different branches of government. 161 The status of civil partnership is disputed
between those who see it as having an ‘intrinsic status’ 162 and those who see it as a ‘downgrade.’ 163 In
any event further reform of civil partnership should not be without necessary consultation. 164

However, even for those countries which have achieved same-sex marriage, many of the chapters in
this edited collection demonstrate that this is not a conclusion in itself. Legal and social change need to
work together with regard to future development of legal regulation of same-sex relationships and
rainbow families, the status of civil partnership and the lived reality of equality of LGBTQ+ persons.
Whilst incrementalism allows a model of ‘small change’ 165 this is subject to critique. 166 There remain
ongoing issues for LGBTQ+ persons who do not fit into the monogamous categories which are given
legal protection. 167 Other marginalized individuals, such as LGBTQ+ individuals experiencing DVA,
may simply not be able to bring forwards claims to rights if they are disconnected from appropriate
social groups and without support in a society which values individualism and characterizes DVA in
heteronormative terms. 168 Other issues include the contested status of LGBTQ+ education in schools
and continued high levels of homo-bi transphobia 169 and the high level of homophobic hate crime. 170
New challenges constantly need to be considered not least the issue of certain Australian states bringing
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forward right to discriminate on religious grounds. 171 For proponents of same-sex marriage the
legalisation of same-sex marriage in 28 jurisdictions should be represented in an optimistic light.
Perhaps this could result in a ‘beneficial reappraisal of the role of marriage in society…’ 172 for everyone
regardless of sexual orientation. There remains much work to be done to be a truly globally LGBTQ+
inclusive society.
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