Will There Be More Competition After the Single European Sky Is Implemented?
by Delphine Defossez
I.

Introduction

The European Union’s Single European Sky (SES) initiative was launched in 1999 to
improve the efficiency of air traffic management and air navigation services.1 Since then, great
progress has been made in bringing the European Union’s internal market into the skies. As with
the internal market, the European Union wants the common aviation market to be subject to fair
competition. However, despite the successful steps taken to introduce fair competition in the
provision of air transport services, fair competition in other aspects of the air transport sector – in
particular the provision of air navigation services – poses greater challenges. The current air
traffic regulation system consists of monopolies that enjoy State protection. Furthermore, the
main objective of the SES is not fair competition, but rather the decongestion of the European
airspace.2 Fair competition is simply one more argument the Commission is using to “sell” its
proposal.
The problem of air traffic congestion started in the ’90s with the introduction of liberal
policies allowing European air carriers to freely operate routes within the Union.3 Today, 26,000
aircraft land at, or depart from, a European airport every day.4 Some predict that the amount will
double by 2030.5 European airports are already considered saturated and there has been a cry for
change.6 As a result, the European Commission is trying to prevent a capacity shortage by
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developing plans to triple airspace capacity.7 The Commission aims to remedy this emerging
problem while leaving a margin of error in case the growth predictions are incorrect. This also
leaves more time for the Commission to develop a new action plan for additional increases in
European flight capacity.
The current inefficiency of the European air traffic management system costs airline
companies an estimated 5 billion euros per year.8 These costs are then passed on to the
consumer. On average, every flight travels an additional 42 kilometers beyond the most direct
route because no shorter route is available, which burns more fuel and harms the environment.9
Re-routing under the new system could save up to ten percent of the fuel currently used.10 To
this end, the Commission has proposed implementing the SES. Although this initiative was
launched in 1999, its intended outcome has not yet been achieved. Some progress was obtained
through the enactment of four regulations by the Commission in 2004, which were subsequently
adopted by the European legislature. In 2009, after the Commission realized that further actions
were needed, a fifth regulation was added.11 However, the five regulations did little to diminish
the competition problems that currently exist.
In the last few decades, the institutions of the European Union have become more willing
to push Europeanization to its maximum extent, whereas Member States have become
increasingly protective of the last bits of full sovereignty they exercise over fields that may
possibly be harmonized by the Union without conflicting with the provisions of the Treaties.
This conflict is exemplified by the Single European Sky, an ambitious project, but hardly a
success. In order for its proposal to be adopted, the Union has tried to prop it up with various
aspects of European law in which it has some kind of competence. The competence of the Union
varies between exclusive competences,12 shared competences,13 and competences to support
Member States’ actions.14 For instance, competition is part of the European Union’s exclusive
competences, according to Article 3(1)(b) of the Treaty on the Functioning of the European
Union (TFEU), whereas the internal market and transport are shared competences.

7

IATA, A Blueprint for the Single European Sky: Delivering on Safety, Environment, Capacity and CostEffectiveness, Feb. 12, 2013, available at https://www.iata.org/pressroom/pr/Documents/blueprint-single-europeansky.pdf; Air Traffic Management: Freeing Europe’s Airspace, at 2, COM (1996) 57 final (Mar. 6, 1996); Le “Ciel
Unique Européen,” Qu’est-ce que C’est?, LE NOUVEL OBSERVATEUR (Jun. 11, 2013),
http://tempsreel.nouvelobs.com/social/20130611.OBS2746/le-ciel-unique-europeen-qu-est-ce-que-c-est.html; Centre
for Aviation (CAPA), Europe to Take a Third Attempt at Sorting Out the Single European Sky, (Oct. 26, 2012),
http://centreforaviation.com/analysis/europe-to-take-a-third-attempt-at-sorting-out-the-single-european-sky-86383.
8
Christopher Lawless, Bounding the Vision of a Single European Sky, 180 GEOGRAPHICAL J. 76 (2014).
9
Press Release, Europa, Single Sky: Commission Acts to Unblock Congestion in Europe’s Airspace, IP/13/523,
(June 11, 2013), available at http://europa.eu/rapid/press-release_IP-13-523_en.htm.
10
Jorio, supra note 4; Single European Sky II: Towards More Sustainable and Better Performing Aviation, supra
note 6, at 4; IATA, supra note 7, at 2.
11
A detailed discussion of the coming into existence of the SES is beyond the scope of this paper. A large range of
articles and books is dedicated to the description of lengthy process that led to the drafting of the five regulations.
See, e.g., Niels van Antwerpen, supra note 2; Daniel Calleja Crespo & Timothy Fenoulhet, supra note 2; Francis
Schubert, supra note 2.
12
See Treaty on the Functioning of the European Union art. 3, Sept. 5, 2008, 2008 O.J. (C 115) 47, reprinted in
consolidated form at 2010 O.J. (C 83) 47 [hereinafter TFEU].
13
Id. art. 4.
14
Id. art. 6.

The TFEU further deals, under Title VII, with the rules on competition. One of the
fundamental principles of European law is that monopolies are only allowed as long as they do
not influence the internal market. Because Air Navigation and Air Traffic Service (ANTS) is
provided under a monopoly which has the potential to affect trade between Member States and
thereby infringe Article 102 TFEU, the potential competitive effects have given the Union a
premise to undertake the SES as part of its efforts to enhance fair competition. While it is
undeniable that solutions are needed, it is doubtful that the solutions in the SES will enhance fair
competition.
The main reason the SES will not enhance fair competition is because the provision of
ANTS has the characteristics of a natural monopoly, since it would be prohibitively expensive to
have several ANTSs providing their services above the same area. Therefore, a market-based
approach to competition in the air traffic management sector might not be suitable.15
Additionally, in order to make such a system work, there would be a need for coordination,
which would increase the cost and might outweigh any benefits of a competitive market.16
Moreover, due to the specific characteristics of the air transport field, not every company would
be able to provide these services.
Opening the field to fair competition can lead to disastrous consequences, such as a
reduction of maintenance or safety measures.17 Furthermore, the Member States might decide to
stop investing in the service provider, leaving the company with few resources. Although state
aids have been prohibited under Article 107 TFEU, most Member States currently are
shareholders or own the Air Navigation Service Provider (ANSP), which allows them to go
around the restriction on state aids.18 It is also worth noting that, unlike in the U.S., the
technologies used in Europe for air traffic management were designed in the 1950s and can be
considered archaic.19 Therefore, it is not an option for the States to stop investing in the
companies, because the ANSP/ANSs must continue receiving the financial support necessary to
maintain, service, and eventually update aging technology.
Another impediment to introducing greater competition to the provision of ANTS is
liability. As it now stands, the SES does not address the question of liability, which deters
companies from entering into air service provision contracts because it is unclear who will be
liable in the event of an accident. ANSPs may be subject to foreign law and might be brought
before the courts of a foreign country,20 a conclusion that may be deduced from the provisions on
15
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liability in the treaties establishing the Functional Airspace Blocks (FABs).21 Due to the lack of
a liability framework at the Union level and the wish of the Commission not to touch upon the
issue, the liability framework will remain as it was before the SES was enacted. Until the Union
addresses the matter, ANSPs will likely be reluctant to provide cross-border services due to the
uncertainty linked to the liability issues.
Aside from being a natural monopoly, the ANTS system is also a monopoly in the legal
sense, and most of the national laws in Europe give exclusive rights to provide ANTS to a
designated national provider. This exclusivity is primarily based on political reasons, but there
also are historical reasons. Before 2004, most Member States provided air navigation service
over their own airspace through state-owned administrations or corporations, and Member States
were fully liable for any incidents within their airspace. This concept flows directly from the
Chicago Convention, which had a clear liability scheme.22 In theory, it is possible for a country
to designate a certified provider without taking its nationality into account. But in practice, only
a very few Member States, such as Germany, Belgium, and the U.K., have liberalized their
airspace to allow control operations by a foreign ANSP.23
This paper explains why the new system will hardly change the competition picture
within the concerned sectors. First, it will explain the system under the SES. Second, it will
address the Commission’s stated purposes as to why the SES is needed. Third, the fair
competition problem will be explored, followed by a discussion of the fear of certain actors as to
why the opening of the sector is not a good idea. Finally, the paper will briefly address the lack
of specific rules on liability and the effect it might have on competition.
II.

The System under the SES

The major problem currently facing European airspace is its fragmentation, leading to
delays, longer flights, inefficiency, and huge divergences in the quality of safety standards.24
The problem is a direct result of Air Traffic Management (ATM) being controlled under
different legal systems.25 It might be surprising to learn that there are still borders in the
airspace, while one of the biggest achievements of the EU’s internal market was precisely the
elimination of borders. In other words, there is a unified internal market, but there has never
been a unified air market, even after the full liberalization of the market in 1997.26 Liberalization

judge the foreign ANSP. See Francis Schubert, Legal Aspects of Cross-Border Service Provision in the Single
European Sky, 35 AIR & SPACE L. 113, 133 (2010).
21
See, e.g., Agreement Relating to the Establishment of the Functional Airspace Block Europe Central Between The
Federal Republic of Germany, The Kingdom of Belgium, The French Republic, The Grand Duchy of Luxembourg,
The Kingdom of The Netherlands and The Swiss Confederation art. 30.5, Dec. 2, 2010 (entered into force June 1,
2013).
22
Schubert, supra note 20, at 132.
23
Schubert, supra note 16, at 137.
24
European Commission Mobility and Transport, Functional Airspace Blocks (FABs), (June 12, 2012),
http://ec.europa.eu/transport/modes/air/single_european_sky/fab/; Building the Single European Sky through
Functional Airspace Blocks: A Mid-Term Status Report, at 5, COM (2007) 101 final (Mar. 15, 2007).
25
Belgocontrol, Ciel Unique Européen: en Route vers l’Europe,
http://www.belgocontrol.be/belgoweb/publishing.nsf/Content/Single_European_Sky_FR (last visited Jan. 13, 2015).
26
ANDREAS LOEWENSTEIN, EUROPEAN AIR LAW: TOWARDS A NEW SYSTEM OF INTERNATIONAL AIR TRANSPORT
REGULATION 48 (1991); Calleja Crespo & Fenoulhet, supra note 2, at 3.

brought some transparency in the price of airline tickets, but not much more. Consequently,
monopolies formed in the European airspace which prevent fair competition.
Until recently, a plane could be serviced by as many different ANSPs as countries it
crossed while in flight,27 each subject to a different set of rules, economic conditions, and
operational requirements.28 Additionally, most ANSPs have designed their own training schools
and support functions, which makes harmonization even more complicated. However, the fact
that the ANSPs have their own training schools does not enhance fair competition; quite the
contrary. It might well be that one ANSP has a more efficient way of training, which will make
it more competitive in the area it wants to control; however, the sovereign nature of the Air
Navigation Service results in protectionism from the States, as the division of air traffic control
sectors follows political boundaries, which creates even more constraints.29 These detriments to
efficiency and performance have an impact on costs and safety.30 As stated supra, the
inefficiency of the European system costs the airlines an estimated 5 billion euros per year,31
which is then passed on to the consumer. Currently, the costs of air traffic management
represent 6 to 12 percent of ticket prices.32 Therefore, the key solution to this problem is
enhancing cooperation among Member States and raising the level of solidarity.33 To this end,
the Commission claims that the SES system will reduce flight times and increase flight safety.34
Initially, the SES was meant to address the dramatic growth in air travel by creating a
legislative framework for EU aviation.35 The cornerstone of the SES Regulations was to create
so-called Functional Airspace Blocks (FABs), which would satisfy the growing capacity
requirements of all airspace users with minimum delay by managing air traffic more
dynamically, which would in turn increase efficiency.36 The SES envisions that the FABs will
27
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be created based on traffic flow and efficiency-based criteria rather than according to national
borders.37 The route-by-route, as opposed to state-by-state, strategy will more accurately reflect
the realities of an airspace system where flights cross borders often and route-based guidance
would be more efficient.38 Consequently, the airspace would be managed more rationally.39 The
FABs would help meet the growing capacity requirements of airspace users, reduce delays, and
enable more dynamic management of the air traffic. They are also regarded as the best solution
for achieving the highest level of integration possible by maximizing cooperation.40 In hopes of
achieving this goal, the Union launched the SES proposal in 1999.41
Under the SES, the Union will be divided into nine FABs, and within each FAB the
highest level of fair competition would be required.42 It is already clear that in central Europe
the number of sectors will not radically decrease because of its current small size.43 However, it
is expected that the number of sectors will decline from the current 650,44 thereby reducing the
number of control centers, which are one of the causes of the inefficiency. Currently, there are
58 en-route centers using several different operating systems;45 by comparison, the U.S. has only
21.46 These changes should bring Europe closer to the American model.47 The number of air
traffic service providers should also be reduced by the new system, as there are currently more
than 38 in Europe.48 Furthermore, the sectors will be opened to fair competition. In other words,
37
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national ANSPs will be placed in competition with all European ANSPs able to control the
airspace in question. For instance, Belgocontrol, the Belgian ANSP, might – if more competitive
– control part of the French airspace because it is part of the same FAB.
A word of warning should be given: one should not believe that the SES will introduce
an entirely new regime in which only one ANSP will supply its services for an entire FAB.
Article 8 of Regulation 550/2004 requires each Member State to establish one exclusive ANSP
for the airspace under its responsibility.49 Furthermore, in order to comply with its obligations
flowing from international law, each Member State must have an ANSP. The only novelty
introduced by the proposal is that cross-border cooperation will be extended and, hopefully, this
will in turn lead to an even closer Europe and fair competition.
One of the major critiques from opponents of the SES is that the Commission has tried to
establish a truly European project to harmonize the system of air traffic management but
realizing this would never occur, it instead took a pragmatic approach, aiming to increase the
level of cooperation between ANSPs. Critics believe this ignores the realities and fundamental
problems facing the European ATM system, and moreover, that this cooperation may result in
strong alliances that will add another layer of fragmentation within the European airspace while
also enabling stronger monopolies.50, 51
III.

Why Does the Commission Want the SES?

The SES will bring some major advantages, such as shorter flights, fewer delays, fewer
CO2 emissions, and more efficient management. The question remains, however, why the
Commission has been pushing so much for the SES, as these advantages will not directly affect
the Union itself. Indeed, the main advantages of the SES, besides increasing efficiency and
security, will be for passengers, in the form of shorter flights and cheaper tickets. The airspace
will be more tailored with respect to passengers’ needs, rather than divided according to national
borders, as it was before.52
Despite the arguments given by the Commission to justify the SES, they don’t withstand
the criticisms.53 However, there are two underlying arguments as to why the Commission has
taken it upon itself to advance the SES:
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First, since 1990, air travel within Europe has continued to grow, which has led to major
problems including delays, longer flights, inefficiency, and huge divergences in the quality of
safety standards. But the principal issue is that the airspace system is managed inefficiently,
which wastes time and money. Transport is part of shared competences according to Article
4(2)(g) TFEU. Furthermore, Article 100(2) TFEU gives the Council the power to act with
regard to air transportation. The ECJ clarified in the French Seamen case that Article 100(2)
TFEU (at that time 84(2) EEC Treaty) means transport is “subject to the general rules of the
Treaty,” even if the Council has not yet acted.54 However, air transportation has for a long time
been governed exclusively by the Member States.55 Traditionally, air navigation services were
under the control of government or corporate ANSPs, which had a monopoly on the market.56
This led to protective behavior by the Member States, mostly with regard to airline companies,
but which also had the effect of distorting competition within Europe.57 Because ANSPs were
entirely or partially state-owned, they had advantages over private companies.58 Likewise,
because airports were – and still are – entirely or partially state-owned, competition between
airports was nearly impossible.59 Additionally, pricing was not entirely transparent.60 In other
words, the Commission wants the SES because the current system distorts competition.
Second, in order to avoid hindering two out of four of the EU single market’s
fundamental freedoms,61 namely the free movement of persons and goods, it is imperative to
cure this deficit. Above all, the mutual recognition principle, one of the most important concepts
in European law, is only tackled in Regulation 550/2004 as amended.62 Article 7 obliges
Member States to recognize certificates delivered by any European State. Therefore, the Union
felt the urge to redress this problem.
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Taking into account the above-mentioned reasons, one can understand why the
Commission decided to launch infringement procedures against 25 out of 27 Member States after
the December 4, 2012 deadline for implementing the SES had passed.63 These Member States
had made little or no progress toward reform.64 The infringement procedure is in two stages,
starting with informal proceedings in which the Union requires the Member State to rectify its
errors or to justify why the legislation has not yet been implemented. The second stage is a
formal one, in which at the end the Court of Justice of the European Union can be involved and
the State can be fined.65
In April 2014, the informal proceedings led to letters of formal notice for the members of
the FABEC. After consideration, the Commission sent formal letters to the members of the
Baltic, Danube, BLUEMED, FAB CE, Southwest, and UK-Ireland FABs.66 To date, formal
proceedings have begun for 18 countries.67 A reasoned opinion was send to Bulgaria for the
implementation of a regulation.68 The outcome of these proceedings is expected soon, with
perhaps some referral to the Court of Justice.
IV.

The Fair Competition Problem

In its 2013 report on the SES, the Commission stated that it wants to open the air sector
to fair competition while ensuring that safety and environmental conditions are still met.69 With
the opening of the market, the Commission hopes that new business opportunities will be
created. Only some services will be separated to enable new companies to compete.70 For
instance, support services, such as meteorology and communication, will be open to competition,
while the core air traffic control services will remain a monopoly.71
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Achieving fair competition, therefore, seems somewhat unrealistic: first, because of how
air navigation service provision has been managed until now; and second, because it is not easy
to enter into the air traffic business.
As stated supra, air navigation services traditionally have been under the control of
government or corporate ANSPs, which had both a legal and a natural monopoly and led to
protective behavior by the Member States.72 In order to prevent ANSPs from discriminating
against users by charging more for international than for national flights, regulation is of crucial
importance. In other words, if there is no regulation of the system competition will be distorted.
Most Member States have established a system to ensure that the charges are fair.73
For the core functions of ANS, the number of providers will not drop to one in each
FAB,74 which would have brought the EU system closer to the U.S. system but would have led to
the “supremacy” of one country over an entire FAB. For example, Germany will not be the sole
provider of air traffic control services in the FABEC, for several reasons. On the one hand, the
Chicago Convention requires each Member State to provide an ANSP; and, although not
specifically stated, traditionally, the ANSP was of the same nationality.75 On the other hand, the
Commission does not desire the supremacy of one ASNP in each FAB. Article 8 of Regulation
550/2004 makes clear that the SES does not intend to create an entirely new regime in which
only one ANSP will supply its services for the whole FAB. Finally, one could argue that the
Member States will probably never agree to entirely give up the sovereign power they currently
enjoy because most ANSPs are state-owned.
For now, the ANSPs are protected because they are the only companies with the privilege
of providing services over the airspace of a country, with the sole exception of Eurocontrol,
which has a special status. The opening of the sector to fair competition would probably not
change the number of providers because the work of an air traffic control provider is highly
complex and requires experience.
Nevertheless, as was pointed out by the French controllers during their protests against
the SES, competition may have an adverse effect on air transport security.76 This argument is
not without merit, as competition among the different players will become more intense. For
example, States may invest less in their own ANSPs and delegate control over part of their
airspace to a cheaper entity, which certainly will not help modernize the system with which the
controllers are working. Additionally, the French air traffic controllers’ syndicate claims that
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France’s 64-euro fee is one of the cheapest in Europe.77 The controllers also fear that safety will
be compromised by a change in their working conditions.78 The 2002 mid-air collision over
Überlingen was partially caused by the fact that only one controller was on duty on the night of
the accident.79 It is feared that if competition starts to intensify, service providers will want to
reduce their costs by diminishing the numbers of controllers.
As Francis Schubert stated, by simplifying the airspace system, the work of the
controllers will also be simplified, therefore reducing costs.80 The fear of externalization and
opening of sectors, such as communication and surveillance, to “real” competition in a good part
of airspace service may have some basis.81 But it could have been foreseen that the sector would
be opened to competition, as the Union has always tried to encourage it. The Union understood
that natural monopolies will be hard to eradicate and a better approach will be to monitor such
situations closely by seeking justification for their cost policies.82 The Union has also enacted a
regulation on a common charging scheme for air navigation services, therefore controlling, at
least partially, the fair charging of airspace users.83
V.

The Fears of Certain Actors
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In June 2013 there was a call by the air traffic controllers’ unions of ten different
European countries for a European day of protest against the Single European Sky proposal.84
The strike was avoided in extremis, when, after lengthy discussions with ATCEUC,85 the
Commission agreed to renegotiate the liberalization of the airspace’s market.86 Nevertheless,
this did not satisfy the French controllers, who decided to maintain the strike. One of their main
complaints was that the opening of the sector to real competition would undermine security.
Their real fear, however, was a change in their working conditions.87
Nonetheless, not all air space management actors share the opinion that the SES will
bring only disadvantages. For instance, Lionel Guérin, president of the National Federation for
Commercial Aviation (FNAM), favors the proposal and has stated that he finds the creation of a
single airspace system within Europe to be a logical step. He has also pointed out that the SES
will bring more fluidity to air traffic and might result in overall savings of up to ten percent of
the fuel currently used in air travel. Moreover, the reduction in the number of airspace
management centers will reduce costs for airline companies. This would align the fees more
closely to those in the U.S., which are currently half the amount of those imposed in Europe.88
The fact that the establishment of the nine FABs, instead of leading to harmonization, has
led Member States to become even more protective of their authority to control their airspace,
supports the controllers’ argument. Furthermore, the division is not the most efficient, as a
number of major airports have been grouped in the same FAB. A too-intense competition
between ANSPs could very well lead to a diminution of the safety budget and of the number of
controllers, which might lead to a disastrous accident.
VI.

What about Liability under this Fair Competition System?

Fair competition is important; however, without a strong and clear system of liability, it
may prevent some companies from entering into a contract with a certain State while continuing
to provide services in another. If the new company trying to provide services in another country
has no clear picture of its rights and obligations, it will have to conduct research in order to know
what types of liability claims it might face, and its costs will be higher. A second major issue is
whether a foreign ANSP will face a dual burden with regard to liability. It seems highly unlikely
that a country delegating its authority over a foreign ANSP will consent to having the law of that
ANSP control any issue arising out of this relationship. For instance, if a German ANSP
provides services over France, will the German ANSP be obliged to also comply with French
legislation? Would the German ANSP be subjected to French tort law, German tort law, or
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both? These are only a few of the many as yet unresolved questions concerning ANSP liability
under the SES.
Another potential problem is immunity. For instance, in most Member States, including
France and Sweden, controllers are civil servants, which restricts their liability per se.89 In
contrast, in Germany, the U.K., and Italy, the ANSP is a private entity, which means that such
controllers would no longer be able to seek protection under the umbrella of State liability and
will be held directly liable.90
VII.

Conclusion

Opening the air transport sector to fair competition is clearly not an easy task. First, the
system as currently envisioned will not considerably change the actual picture. There is a risk
that cooperation within an FAB will lead to stronger partnerships, which will in turn lead to
stronger monopolies. Second, ANSPs were, and still are, monopolies and trying to create fair
competition while simultaneously maintaining the monopoly are conflicting objectives. Due to
the natural monopoly formed within the ANTS, elimination of the monopolies will be
impossible. Fair competition will have to run alongside these monopolies, which seems
paradoxical.
The most problematic issue is that Air Navigation Service is a specialized field and not
every company can enter the market. The controllers must undergo specialized training, which is
often developed and offered by the ANSP companies themselves.
Third, competition might undermine safety. As the French controllers’ syndicate astutely
stated, France is one of the cheapest countries to fly above, but its equipment used in providing
traffic control is old. Without the help of the State, and if the competition is too intense, the
reduction in costs will first affect the controllers themselves. Reducing the number of controllers
and the quality of their training means increasing the risk of collisions. Direct evidence of this
can be seen in the Überlingen case; that collision was attributed to the fact that the controller was
working alone at the time of the incident and the control system was undergoing repair. If there
were free competition, State aid would be permitted only in specific cases, as prescribed by
Article 107 TFEU.
Fourth, it is unclear whether there will be public calls for the newly created jobs, or if the
companies will have to canvass States to win a contract as an ANSP for a part of that State.
Finally, if the liability issue is not dealt with, it might cause some companies to stop
providing services. The companies might be subjected to two different set of rules and face
serious risks regarding compensation to victims under unfamiliar laws. This uncertainty might
keep companies from competing for service provision contracts.
It seems that the closer we get to the final system, the further away it seems to be.
Indeed, one may wonder whether this component of the air transport sector can ever effectively
be subject to fair competition.
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