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Public order and the rebalancing of football fans’ rights: Legal

problems with pre-emptive polidng strategies andbanning orders.

Prof Mark James, Northumbria University, Newcastle upon Tyne

Dr Geoff Pearson, Manchester University

Abstract

The policing of football supporters in the UK is resoumtensive and expensiyvavith
football crowds seen by any forces as inherently prone to misbehaviour, disorder and
violence. A a resultheyareregularlysubjected to higiprofile, heavyhandedandintrusive
policing strategieshat areoften designed with the imposition of a ciVibanning ordéeron
supposed risk supportersin mind. This article analyseanderlying assumpti@about the
nature and risk of football crowdsd, dawing comparisongith the ways in which political
protests are poledd and applying jurisprudence from a series of Ipgbfile protest cases,
guestions the legality of dominant policing approaches to football crowds under bothEngli
public law principles and the European Convention on Human Rightooncludes by
proposing howstrategiecould be developed in a way that both protects the public and the
rights of supporterswho may on occasioassocia with those suspected of engaging in

footballrelated disorder.

KEY WORDS: Football supporters, hooligan, football banning ordérs preventive orders,
disorder,crowds public orderhuman rightskettling

Introduction *
It is well established that there hbasen a“pre-emptive turti'in criminal justice, with a
changing emphasis towards security and theagtive management of risknd away from

the more traditional criminalaw response to wrongdoingThe impact of this on police

* The authors would like to thank the anonymous reviewer for their veryuhalpd constructive comments on
the original submission.

1. Zedner, “Fixing the future. The pemptive turn in criminal justice” in S. Bronnit, B. McSheagd A.
Norrie (eds)Regulating Deviance: The redirection of criminalisation and futures of criminal(@wford: Hart,
2009), Ch.3.

2 See generally, D. Garland;he Culture of Control: Crime and Social Order in Contemporary Sqciety
(Chicago: University of Chicago Press, 20@nd L. ZednerSecurity (London: Routledge, 2009).



strategies and tactics to manage protest grbapbeen discussed extensiveilgcluding in
Public Law?® as has the introduction ofvil preventiveorders to control suspected terrorists
and those engaging fanti-social behaviout* Converselymainstream legal and sodiegal
research has generahpt analysedhe impact of thisievelopmentpon those for whorthe
preemptive turn is a weekly realifyyFootball supporters are amongst the most heavily
policed social groupsin the UK Since the late 1960s, the policing of football crowds has
evolved to include as a matter of routine restrictions on movement, the use of stop dnd searc
provisions,and various invasivtelligencegathering technique$t was also in the football
contextthat the first civilpreventiveorders were developedhis articleconsiderghe ways
in which football supporters are regulated and managed in England and ¥Welbsing
legislative, judicial and policing responses to the challenges posed by footvadiscrin
particular itquestions whether routine public order policing strategies and applications for
“Football Banning Ordetsare compliant withthe rights guaranteed wer the European
Convention on Human Righ(ECHR)and the Human Rights Act 1998RA).

The routine nature opreemptive police interventions football has been noted
obiter by both the House of Lords and the Grand Chamber of the European Court of Human
Rights (ECtHR) in cases related to UK public order interventiomshe context of political

protest

“[Members] of the public generally accept that temporary restrictionsbhagfaced

on their freedom of movement in certain contexts, suchatendance at a football
match’ ®

The throwaway nature of judicial comments such as this indicates a lack afiysevbere
the policing of football crowdssiconcerned Wherethe curtailment ofthe fundamental
rights of protesterbas receivedonsidered judiciahnd academiattention it is apparently
obviousthat football supporters both deserve aadsent to similar restriction$he apparent

necesgy of, or supporters’acquiescencedo (as opposed to active consent tthese

®H. Fenwick, “Marginalising human rights, breach of the peace, ‘kgttlihe HumanRights Act and public
protest” [20094 P.L.737.

* A. Ashworth and L. Zedner, “Prevention Orders: A problenurdercriminalisation?” in R. Duff et al (eds),
The Boundaries of the Criminal La@xford: OUP, 2010), Ch.3.

®See for example, Ashworth and Zedner “Prevention Orders” wherepaslsing reference is made to the
existence of Football Banning Orders.

® Ausin and others v UK2012) 55E.H.RR. 14, para.59.

" See alsAustin v Commissioner of Police of the Metrop{#i809] 1 A.C. 564, per Lords Hope, at 576, and
Neuberger, at 586.



restrictionscannot however,constitute sufficient reason for supblice conduct to be held
lawful.® In contrast to protest cases, fmptive police strategies to manage football crowds
have not been challenged in the higher codite. main problem is thatthough the Botball
Supporters Federation (FSFgceives hundreds of complaints about polie@agh year, very
few of these are acted upon by the alleged victim. A case worker for the FS& nleos to

deal with supporter complaints contends that:

“In the majority of cases supporters may be completely unaware that thelgemay
subjected to unlawful policing. There is a prevalexpect and acceptulture among
fans in that they are so used to intrusive policing practices, they think theyeare t
norm and part of thematch day experientelo a greater or lesser extent I'm sure the
police rely on both compliance of supporters and their unwillingness to complain.”

Football supportersippearmore likely to tolerate and normalise intrusive and sometimes
aggressive public order responses as part ofrttedch day experientavhereas the use of
similar policing tactics against political demonstrators is more likely to result in legal
challenge* Why this is the case is unclegrotestersmay be more politically inclined to
challenge the authorities than those assemblimgrdy” for sociocultural reasons, or
alternatively the historical regularity with which football fans have been subjected to
confrontational policingnay have led fans to normalise these tactics.

The methodologcal approachutilised for this articleis atraditional legal analysis of
reported political protestasesand the application of thisjurisprudence to the practice of
policing football crowds contextualised by reference to theealth of ethnographic,

sociologicaland socidlegal research ofootball fan behaviour and the policing of fafs,

8|n an analogous situation, the ECtHRs gone as far as stating that, ‘The right to liberty is too important in a
‘democratic society’ within the meaning of the Convention for agrets lose the benefit of the protection of
the Convention for the single reason that he gives himself up to beitdkedetention.de Wilde, Ooms and
Versyp v Belgiun{197980) 1 E.C.H.R. 373 ECtHR at 65ee further on this point, D. Mead, “Of Kettles,
cordons and crowd contret Austin v Commissioner of Police for the Metropolis and the meaning of
‘deprivation of liberty’” (2009) 3 E.H.R. L.R. 376, at 390.

°The FSF was established in 2002 and is funded by the UK Hffiee to provide support and advice for
matchgoing fans and to act as a pressure group on issues affecting footballbspectat

12 Amanda Jack (correspondence with authors, September 15, 2011).

" See for exampleAustin[2009] 1 A.C. 564 (legality of kettlesR. (Menghesa) v Commissioner of the Police
for the Metropolig2013] EWHC 1695 (Admin) (legality of filming kettled protestoréjpod vCommissioner

of Police for the Metropolif2009] EWCA Civ 414 (retention of personal data).

12G. Armstrong, Football Hooligans: Knowing the ScqréOxford: Berg, 1998); R. Giulianotti,Stotland’s
Tartan Army in Italy: the case for the carnivalesq(EJ91) 393) Sociological RevievB03; A. King, “Football
fandom and postational identity in new Europe”, (2000) &) British Journal of Sociolog$#19; J. Rookwood,

Fan Perspectives of Football Hooliganism: Defining, Analysing and Responding Rritish Phenomenon,



including that of the authar§ This enables a detailegicture of how football fans are
regulated by the state be constructednd demonstratdsow the human rights of this sub

cultural community are agtted

The legal framework for policing football

Football crowds have long been seen as problematic in a way that croottierasimilar
leisure or sporting events in the UK have Hothis is a historical development resulting
from crowd disorder thawas regularly reportefitom the 1960s onwards abdcamdabelled
“football hooliganisri *° Following a number of higprofile incidents culminating in the 39
fatalities in the 1985 Heysel Stadium Disaster, legislative action was agkémst behaviour
deemed to cause or contribute“bmoliganism’ it became ariminal offence to be drunk
entering a stadiuntp smuggle alcohol into a stadium, consume alcohofaotiall specials
or within sight & the pitch,to set off fireworks:® throw missilesengage in‘indecent or
“racialist chantingin a stadiumto invade the pitch or tout tickets'® Increasedegulation
of fan behavioumwas assisted by powers introduced under the Public Order1886.°
Criminal Justice and Public Order At994s.60 stop and search poweaad Violent Crime
Reduction Act2006 s.27directions to individuals representing a risk of alcetedhted
disorder Arrests made in the 28/14 season demonstrate the wide powers available to the

police to carry out arrests of football spectators:

Football-Related Arrests in England and Wales 203/14
(UK Home Office Statistics)®

(Saarbriicken: VDM Publishing, 2009); Sugden,Scum Airways: Inside Football’s Underground Economy
(Edinburgh: Mainstream Publishing, 2002); J. Williams, E. Dunningl Bn Murphy, Hooligans Abroad
(London: Routledge, 1989).

131n particular,G. PearsonAn Ethnography of Football Fans: Cans, Cops and Carnjgnchester: MUP,
2012)and M. James and G. Pearsdiootball Banning Orders: Analysing their use in Co#006) 70(6)
J.Crim.L.509

14 A rare exception to this was the 20@&portinto disorder at cricket matcheshich concluded that cricket
specific legislation similar tthat which exists for football was not necessary: DepartmentlairéuMedia and
Sport,Report and Recommendations af @ricket Disorder Review Groufl.ondon: DCMS, 2001).

5E. Dunning, P. Murphy, and J. Willianmshe Roots of Football Hooliganisthondon: Routledge, 1988); C.
Stott and G. PearsoRpotball Hooliganism: Policing and the War on the English Disgassmdon Pennant,
2007).

18 Sporting Events (Control of Alcohol etc.) Act 1985.

Y Football (Offences) Act 1994s.24.

18 Criminal Justice and Public Order Act 199466.

¥ particularly ss.5.

2 UK Home Office,Statistics on FootbalRelated Arrests and Banning Orders: Season 201 3itdilable at:
https://www.gov.uk/government/statistics/footbalatedarrestsandbanningordersseasor?013t0-2014



Violent Disorder 356
Public Disorder 705
Missile Throwing 57
Racist or Indecent chanting 21
Pitch Incursion 174
Alcohol Offences 572
Ticket touting 104
Possession of Offensive Weapon 13
Usédpossession of fireworkidres 188
Breach of Banning Order 42
Offences Against Property 41
TOTAL 2,273

Alongside these new offences and police powasduct regulation bgivil preventiveorder
was introducedor the first time by what isow calledthe Football Banning OrdéFBO).*
The am of FBOsis to prevent'’hooligans”from attending football matches aasdgaging in
violence or disorderbreach ofan FBO’s conditions isa criminal offence that can lead a
custodial sentence‘Hybrid” orders®® or “two step provisions™® have been mapped
extensively and criticised fosubverting the normal criminal process by criminalising the
breach of the order rather than the original behavibihis is particularly problematic

where the punishment for the breach is greater than that for the original %rirhe.

(accessed October 6, 2014ategories established by the Home Office: “Public Disorder” includes dPubli
Order Ad 1986ss.35. Football is the only sport for which arrest figures are specificallgated.

2 public Order Act 1986 s.30 introduced “Exclusion Orders” to ban fans cedvist “footballrelated”
offences from domestic matches and the Football Spec#ators989 introduced “Restriction Orders” banning
convicted fans from travelling to matches abroad. These were renamedir@admders” by the Football
(Offences and Disorder) Act 19%hd amalgamated under the Football Spectators Act 1989 by the Football
(Disorder) Act 2000.

2 A, Ashworth, “Four Threats to the Presumption of Innocence” (2006) Iftgthational Journal of Evidence
and Proof 241 R. Duff and S. Marshall, “How offensive can you be?” in A. Von Hirand A. Simestgeds),
Incivilities: Regulating Offensive Behavio(@©xford: Hart, 2006)Ch.2 J. Gardiner et al. “Clause + The
Hybrid Law from Hell?” (1998) 31C.J.M. 25; H. Wright and T. Sagar, “Out of Sight, Out of Mind” (2000)
N.L.J.1792.

A, Von Hirsch and A. SimestetRegulating Offensive Conduct through Ty@ep Prohibitions’ in Von
Hirsch and Simestgeds.) Incivilities: Regulating Offensive Behavio@h.7.

% see for example, Ashworth and Zedner, “Prevention OrdershinBoundaries of Criminal Lag2010) and

A. Ashworth and M. Redmayn&he Criminal ProcessA™" edn (Oxford: OUP, 2010) Ch.13.

% geeR v Duncan(unreported), Preston Magiates’ Court, September 18, 2012ncashire Evening Post
19/9/12 available at: http://www.lep.co.uk/news/local/footbdtin-wholied-so-he-could-go-to-euro-2012
jailed-1-4937509 (accessed July 30, 2004where the defendant was sentenced to five mointhjail for
breaching a FBO that had been imposed for drinking alcohol in sight of a footbalcphtrary to the Sporting


http://www.lep.co.uk/news/local/football-fan-who-lied-so-he-could-go-to-euro-2012-jailed-1-4937509
http://www.lep.co.uk/news/local/football-fan-who-lied-so-he-could-go-to-euro-2012-jailed-1-4937509

subversion occurs bysing a two-step legal process: the civil application for the FBO
followed by the criminal prosecution of its breach. On the face of it, both proceduffes are
and, individually, appear to comply with the requirements of EGHR 6 and 7as no
punishment is imposed during the civil applicatf8further, it is difficult to argue a breach
of ECHR art.5 in light of the more extensive restrictions that can be imposed in terrorism
control orders.” However, when examining the legality of cipiteventive orders, the courts
have often failed to examine fully the impact of their restrictions on the respdfident

The power to granEBOs and the breadtlof the conditionsincluded inthem has
extended significantly since 1986, making them a cornerstone of policing iesdi@y
managing football crowdsMore controversially, the Football (Disorder) Act 2080
introduced a newBanning Order on Complaihtnto Football Spectators Act 198914B
(FSA). This providesMagistrates with the power to impoBE8&0Os following an application
by the relevant Chief Constablehereit is believal that “the respondent has at any time
caused or contributed to any violence or disorder in the United Kingdom or elseRaeac:
that“the court is satisfied that there are reasonable grounds to believe that makinghg banni
order would help to prevent violence or disorder at or in connection with any ezfulat
football matche&3! No chargefor, or convictionof, a criminal offence is necessary and a
banlasts for betweetthreeand five years®? The wording and effect of the muamended
legislation has been severely criticised by the Court of ApPeahose own efforts to clarify
matters in relation tthe standard of proof itGoughv Chief Constable of Derbyshifehave
causedfurther problems for the lower courtsncluding theadmission ofweak evidence
evidence ofuilt by associationand plea bargaining throughe threat of imposing costs on
defendants?

Events (Control of Alcohol etc) Act 1985 s.2(1)(a), for which the marimsentence is three months
imprisonment (s.8(b)).

% Clingham v Royal Borough of Kensington and Chelsea; R (on the application of McCann) v Manchester
Crown Court[2002] UKHL 45. For the application of the same reasoning to FBQsGseeh & Anor v Chief
Constable of Derbyshi002] EWCA Civ 351.

2733 vSecretary of State for the Home Departni@d07] UKHL 45.

2 A, Ashworth, “Social control and ‘arsiocial behaviour’: the subversion of human rights?” (2004) 120 L.Q.R.
263.

2 For more discussion on the legislation and arguments that it was icebdma false premise, James and
Pearson, “Football Banning Ordérasnd C. Stott and G. Pearson, “Football banning orders, proportionality and
public order” (2006) 48) Howard J.Crim.Just. 241.

OFSA 5.14B(2).

31 FSA s.14B(4)(b).

%2 \Where an FBO follows a convion that leads to a custodial sentgnitee maximum duration ien years

FSA s.14(F).

¥ SeeR. v Boggild & Ord2011] EWCA Crim 1928R. v Doyle & Ord2012] EWCA Crim 995.

3 Gough[2002] EWCA Civ 351.

% For a detailed discussion of these issues see, James and Pearson, “Footiraj| Gaters”.



Despite variationacross forces, most FBOs contain a number of standard conditions.
A banned individuais prevented from attending all regulated matcfiexcluded from a
onemile zone around their home team’s stadifon 24-hourson a matckday and must
surrender their passport forfiee-day “control period beforetheir club or national team
playsabroad. If the individual supports a club that is successful in European competition, and
there is an international tournament playealt easonthis can mean that the individual’s
passport is held at their local police stationdpproximately80 days a yeat’ Many FBOs
also impose 24-hourmatchday exclusion zonaround the main train station or town centre
of the home team’docality. At their most severeconditions include a twmile exclusion
zonearound every UK football stadium on daywhenregulatednatches arglayed, banning
the respondent from an arearofighly 320 square miles in any given weekd bans from
entire towns or borougt Where an FBO has been imposed und&4B, theseserious
restrictionsare imposecn individuals who havenot been convicted of &otball+elated
offence and following a civil procedure that fails to provide the evidential and procedural
safeguards that would be found following the imposition of a punishment after a criminal
trial.®® In 2013/14, there were 273 banning orders in operatiomyith 678 new orders
imposed™°

Preventive orders available to the courts, particularly ASB@ve been criticised
extensively and by implication and analogy many of the same criticisms can be made of
FBOs Although held not to be punishmerifghe courts have accepted that the ‘serious
consequences’ of being the subject of a FBO means that the applicant mustgédischar
higher standard of proof, approaching that applicable in a criminal trial, than wouoidlhyor

be required in a civil applicatio® However this does not change the nature of the

% Football Spectators Prescription Order (2004/2409).

37 Calculations based upon eight away Europelab matches, threeationalteam away matasand a four
week international tournament. The amended Football Spectators PBtescrOrder (2004/2409rt4(2)(c)
means that fans of a national team that was involved in the compstitjoalification stage will be banned
from attending the Finals Tournament evethdir team failed to qualify. Youth tournaments also activate the
banning order regimehe Football Spectators (2007 European UrglerChampionship Control Period) Order
2007/1411).

3 Commissioner of the Police for the Metropolis v Meladyeported Jul®, 2012, Tower Bridge Magistrates
Court. Based on each of the 92 league clubs and 68eagune clubs covered by the banning order regime
playing at home once a week. An additional 12 League of Wales clubs and 42hJrmttessionaFootball
League Club are also included, as are all matches in the English FA Cup toompé-ootball Spectators
(Prescription) Order 2004 (S1 2004/2409).

%9 Gough[2002] EWCA Civ 351.

“OHome Office“ Statistics on footbaltelated arrest2013/14.

*L See in particular, Ashworth and Zedner, “Prevention Ordeks”Ashworth, “Social control” (2004) 120
L.Q.R. 263 and PRamsay,' What is antisocial behaviour 2004 Crim.L.R. 908, at p.921

2 Gough[2002] EWCA Civ 351.

3 Gough[2002] EWCA Civ351, para.90.



proceedings from civil to criminal. Instead, the court is empoweredetieca personalised
criminal law for therespondent? by delegating wide rulenaking discretion to the courts
through theimposition of conditions contained in the FB®These extensive prohibitions
often extend well beyond the behaviour used to justify the imposition of the Qiater
example,domestic exclusion zones and international travel bans for isolated incidents of
verbalabuse pitch invasionsr drinking alcohol in sight of the pit¢fand criminalises what

in other circumstances would natitonatically be criminal conductThus, the effect of ¢
imposition of a FBO is that the respondent owes duties to the state that are not dived by
general population. Furthdsreach of this individualised criminal law is strféentering an
exclusion zone to go shopping or travelling abroad to go on holiday are just as muatha brea
of the order ass attending football matche® engage in violence or disordét is the
procedure as a whole, including the impact of the FBO on the respondent, that calls into

guestion whether or not ECHR®6 and 7 arengaged

Fan culture and definitions of “risk supporter”

The above legal framework enables the police to identify, prosecute and/or seek a FBO
against anyndividual who has been, or is suspected of being, involmefbotballrelated
disorder. Howevemoth preemptive policing tactics and FB&pplications areftenmadeon

the basis of generalisations and assumpiaragithow a person will adbecause ofheir age

and gender, how they dress, the songs they siregcompany they keepnd their alcohol
consumptionyather tharon intelligence ofactualengagement in violence or disordéihe
original intention of the FBO frameworkvas to identify and exclude hooligan
“ringleaders *® but generalisationdased on wider characteristirelicate a failure by the
police to understand fan culture, which can in turn lead to the indiscriminate use of their
powers against groups of othereimrderly fans'® Interventions based on a subjective

assessment of a group’s characteristics instead of an individualisedressgeskthe actual

“D. Tausz and.JSmith, “Anti-social behaviour order: whether proceedings civil or criminal in naf@@o3
Crim.L.R. 269, at p.271.

> Ashworth and Redmayn&he Criminal Proces®.407 et seq.

6 Ramsay, “What is anocial behaviour? at p.921.

7 James and Pearson, “Football Banning Orders”.

8 See for example comments of tharliamentary UndeBecretary of State for the Home Departmétause
of CommonsStanding Committee D Debate on the Football (Offences and DisoridlefyiBy 5,1999, SC Deb
(D).

“9This is in contrast to the Core Principles of impartiality and proportionabtyuthderpin the Authorised
Professional Practice Framework guidance on public order policiniggémf PolicingCore principles and
legislation (Intemet, 2014) available attp://www.app.college.police.uk/afgmntent/publieorder/core
principlesandlegislation/(accessed July 30, 2014).



risk posed has the potential to engage artvlldere suchgeneralisations limie person’s
access to othéZonventionrights’® andmayin turnresult insubsequentestrictions on liberty
being found to barbitrary, as discussed below.

Football supporters rarely constitute an homogenous group, with many subtle and
distinctly nuanced subultures on displayimultaneously’* These include théhooligans’®?
that FBOs were designed to managsualy defined bymatchgoing fans and police as those
who attend gamesitending to engage in violence and disorder with-tikieaded members of
the opposition team’s supporters. These can be contrasted with a wider group a&f regul
matchgoers, labelled as “lads ** or “carnival fan >* whose primary intentionhas been
identified ascreaing an atmosphere of transgression from the norm (thefowiball world)
where collective gathering, chantifigcluding songs that could be interpreted as indecent,
intimidatory and/or aggressive when taken out of the context of a footb@h)}rend social
drinking are central. This much larger group regularly attracts the intefebie police
because of an assumption tlilagir behaviour can degenerate into violence and disorder.
Further difficulties arise when trying to distinguish between these twecudtres,
particularly when for practical reasons they may travel to matches on the sasheeom
transport or drink in the same public houses, often atirtbistenceof the police. The
malleable boundaries between these different groups can make it particufarytddr the
police to determine whether or not individual fans are potefitiabligans” or simply
engaging in behaviour that is normalised in the context of live football mafthes, the
policing of football supporters ssan homogenous group hdke potential toinfringe

disproportionately the rightsf “non-hooligan” fans.

%0 Restrictions onhuman rights resulting from generalisations based on gender and age wouly dear
protectedby art.14. Theprohibition on discriminatory treatment iaccessg ECHR protections on the basis of
“a personal characteristitsfatus) by which persons or groups of persons are distinguishable from each other”
(Kjeldsen vDenmark (197980) 1 E.H.R.R. 711para 5§ makes it unclear as to whether dreesse or
membership of a particular fan sablture could be included®’Connells view of ECtHR jurisprudenceés that,
“almost any distinction within the ambit of a Convention right can #iganart.14 inquiry (R. O’Connell,
“Cinderella comes to the Ball: A4 and the right to nediscrimination in the ECHR” (2009) 239) L.S. 211,
at p.222).

L A. King, The End of the Terraces: The Transformation of English Football in the 1R808don: Leicester
University Press, 2002); Pearsofy Ethnography of Footbafkans Rookwood,Fan Perspectives on Football
Hooliganism(2009)

2 The terms “hooligan” and “hooliganism” are migtfined in law.

*3King, The End of the Terraces

¥ pearsonAn Ethnography of Football Fans


http://login.westlaw.co.uk.ezproxy.liv.ac.uk/maf/wluk/app/document?src=doc&linktype=ref&context=35&crumb-action=replace&docguid=ID4B83370E42711DA8FC2A0F0355337E9

This failure to differentite different subculturesis reflected inthe definition of‘risk

supporter™®

animportant phrase used by the police to determine which individuals or groups
shouldbe the focus of their policing and FBO application stratedike.classifcation of an
individual as a“risk supporter hasserious implications fonow trey aretreated ormatch

days andn any subsequent legal action. However the definition provides little sagssto
officers on the ground when determining whether an individual falls under this category,
opening up significant discretion to act against fans based on categorisatiorss slress

and demeanour as well genderand ageAccording tothe Association of Chief Police

Officers(ACPO), a“risk supporter’is:

“a person, known or not, who can be regarded as posing a possible risk to public order
or anttsocial behaviour, whether planned or spontaneous, at or in connection with a

football event™®

The inclusion of‘antisocial behaviour means it is possible thainy fan who engages in
boisterous conduct at a match could be seen as a risk supporter, even though they pose no risk
of disorder or violence. Here a potential problem arises Vdoertball htelligenceOfficers
on the ground identify fans as risk suppmteecause they perceive they may engage in anti
social behaviour, but at a subsequent FBO applicatisriaibel is used as evidence in court
that an individual should be served with .448 FBO to prevent them from engaging in
football-related violence and disord&rBeing classified as a risk supporter according to the
ACPO definition is not auficient justification forimposing aFBO underFSA s.14B, nor
for utilising intrusive andestrictivepolice methods.

Typically, FootballIntelligence Officersuse a narrower definition, focusing on the
risk of disorder rather thaof antisocial behaviour. However, the narrower definition often
relies on generalisations, referring to “groupls males” wearing “designer clothing®

Problens remaineven with this narrower definitionuntil a supporter actuallgngages in

% A similarly vague definition ofdomestic extrmist’ is used by the police to inform the strategies used against
a number of protest organisations.

%% College of Policing Policing footbal] (Internet: 2013), available atttp://www.app.college.police.uk/app
content/publieorder/policingfootball/ (accessed Julg0,2014).

" Chief Constable of West Yorkshire v Nymareported June 21, 201Qeeds Magistrates CourChief
Constable of Greater ManchesteMesserunreported December 16, 2012 Manchester City Magistrates Court;
Chief Constable oBreater Manchestev Oldland, unreported December 17, 2012, Manchester City Magistrates
Court.

%8 Statemenbn the nature ofrisk supportersfrom applicant bundleChief Constable of West Yorkshire Police

v Ford and othersunreported June 21, 2010, Leddizgistrates Court.



disorder they are merely a suspect, amkoftenidentified by their gender, clothing and the
company they keep rather thlp the criminality oftheir actions.This is in stark contrast to
the definition of “reasonable suspicion” contained in PACE which excluglsetalisations

or stereotypical images of certain groups or categories of people adikebr to be involved

in criminal activity and emphasises the importance of “intelligence” and the “specific
behaviour of the person concernédBy analogy, and in particular because of the use of
stop and search powers against football fans, a similar evitbexsseel approach auld
appear to be appropriateecausethe categorisation of a fams a risk supportezan have
severe implications for how they are managed bothroatalday and afterwards.

Domestic and EtHR jurisprudencean protest casesonsistently acknowledgethe
legitimacy of pe-emptive police powers to preventimminent public order breaches
However wheresimilar interventionsin football are the result of either vague and highly
subjective assessmentmsed primarily on association or (lawful) expression, or where they
are influenced by gender or agerious questions about their legabine raised.In Laporte
Lords Carswell and Mamcwere both clear that the presence of allegedly violent indigdual
travelling to a protest was not sufficient for the police to label all those on tble asgosing
a risk of violence and emphasised the importancghere operationally possihleof
discriminating between individuals within that grolpDespite this judicial warning,
categorisation as a risk supporter, or havingupposedisk supporter within your social
group, results in very different treatment of the group by md#gh police.Further the
fluidity of the definition of “risk” can result inrowdy or “carnvalesqué behaviour being
reclassified as ansocial and potentially disorderlyonduct, leadng to the use of

inappropriateandpotentiallyunlawful policingstrategies

Restrictions on movement kettles, bubbles and holebacks

Police forces perceive thathé highest risk of disorder arss&hen groups of rival risk
supporters (by the narrower definition) come into contact with each other.trébegyg of

segregating fans of rival teamsside the stadiurhas been in existence since thte 1960s
andbecame more rigorously enforced following the Safety at Sports Grounds ActTI®§5

Act provided police and local authorities with the power to insist LgEgregationnside

*9Home Office,Police andCriminal Evidence Act 198&ode A (London: HMSO, 2010para2.2.

®R (Laporte) v Chief Constable of Gloucestershire Constabi2097] 2 All ER. 529, paras 105 and 194.

This can be distinguished froffhe Queen (on the application of McClure and Moos) v Commissioner of Police
[2012] EWCA Civ 12due to the availability ofessrestrictive alternatives for the policeDn the problems
caused by treating a crowd as a single homogenous group see Meades;Kettdons and crowd control” at
pp.391-2.



stadia, supported by physical characteristics such as separate entrances and radial and
perimeter fencing® This containmentan belegally problematicvhenfans are prevented
from leaving the stadiumHolding back visiting supporters is a popular police tactic a
matchesconsidered to posa high risk of disorder to allow for the dispersal of home fans,
therebyreducing the risk of confrontation.
Other containmenttacticsare used to curtail the movement of supportansl keep
rival groups apart outside the stadium. At higlk matches, fans are often subjected to
temporary restrictions on their free movemamtl assemblyutilising the common law power
enabling police officers to take reasonable steps to prevemnaririent” breach of the peace
Using these common law powers and the public order resources available -askigh
matches, the policeegularly contain (or*“kettle’) groups of supportersugually visiting
supportersor “risk” home supporters)ollowing its se against political and environmental
protesterskettling has been the subject of considerable legal debate, culmina#agstin
However, thigype of restrictiorhas beemsed by police managing football crowfds many
decadesvith little complaintfrom the affectedupportersFromthe relevantHouse of Lords
and Grand Chambaelicta, it appears that the very fact that supportergeloerally“expect
andaccept these restrictions may in and of itself be mistaken for a sufficient justification
resorting to them:
“As the judges in the Court of Appeal and House of Lords observed, members of the
public generally accept that temporary restrictions may be placed orfréesiom of
movementin certain contexts, such asattendince at a football matchThe Court
does not consider that such commonly occurring restrictions on movement, so long as
they are rendered unavoidable as a result of the circumstances beyond the control of
the authorities and are necessary to avert a real risk of seriousanjdaynage, and
are kept to the minimum required for that purpose, can properly be described as

‘deprivations of liberty'within the meanig of at.5(1)”

One might think from this that attending football matches was an activity that hexemtly
dangerous, with theeal risk of serious harwontinually in need of paxctive management by

the policethis is not a reality that is encountered by the milliohsen, women and children

®1 Safety at Sports Grounds Act 19353.
%2 Austin(2012) 55E.H.R.R. 14 para59.



who attendgameseach seasoff As the arrest statistics detailed above sugdsstjous
injury or damageéis exceptionallyrare at UK football matched~urther, theres no evidence
that police containment strategies are instrumental in reducing the number of arrests, as
opposed to providing additional opportunities to make arrésistballrelated disordehas
historically been a phenomenon where-pellicing has kepserious injury to a miniom:®*
indeed policing considered to be disproportionate in force has been implicated in many of the
occasionswhere serious harm has occurredat football matches® Police tactics of
containment to enforce the strategy of segregation are occasionally necasbaing least
restrictive alternative to incidents of disorder and violence, but the regwiditit which such
tactics are usedind the basis on which decisions about who should be corralled are taken
canbe questioned.

Numerous forms ofkettle’ are used in footballpolicing. Police may prevent fans
who have gathedin a public house from leaving for several hopisysically blocking exits
with uniformed officers who threaten anyone wishing to leave until instrweitbdarrest
Alternatively oradditionally they maylacesupportersnto a police*escort to the stadium
this usually involvesurrounding the group with officersf{en including mounted officers,
police vans and dog handlers), closing off roads and then walking the group teaye a
enclosure, thus preventing any physical interaction between them and #refavithase
attending the matchrans arenot usuallypermitted to leave the escaits paceis dictated by
the police and the route to the stadiismot always the most direct. Incidents of intimidation,
swearing and even physical assault by officans occur, bumanyfans havdittle objection
to policeescors in principleand some eveseekthemout as a safe way to travel to the
stadium and a good opportunity to express collective idefitity.

Decisions tamposeescorts and kettlemreoften made on the day and in response to
intelligence gathered about the groups in quetidnt for high-risk matches detailed plans
to restrict the movement of visiting famse made and communicated in advance.séine
matchedicket accesias been useaks a way of ensuring that all visiting supporters gather in
advance at a rendezvous point determined by the pSlaepportersare then containeth

8338 million people attended regulated football matches ir82@. Home Office * Statistics on footbaltelated
arrest2013/14".

®p, MarshAggro: The lllusion of Violencé.ondon: Dent, 1978).

% See Stott and Pearsdotball Hooliganism.

% pearsonAn Ethnography of Football Fanpp.117122.

67C. Stott, J. Hoggett and G. Pearsdfeé&ping the Peace: Social identity, procetijustice and the policing of
football crowds” (2012) 52) Brit.J.Giminol. 381, pp.388389.

% An attempt to impose restrictions around a Huddersfield Town v Hulln@tgh in 2013 led to peerreview
of West YorkshirePolice’s conduct, Northumbria PolicBger Review of Huddersfield v Hull Gitfinternet,



this area beforbeingescorteddirectly to the away section in coach convoys. This form of
well-organised, higliesource operationis often described by police as a “bubble”,
highlighting the apparelyt protective nature of the operation for the visiting fans and the fact
that only those fans who chose to attend the match would have their movements restricted i
this preordained manner. Again, the ‘acceptance’ argument should not be ovefsSGiid&
jurisprudence makes it clear that consent, or accepteacept be seen as a justification for
art.5 breacheand Meadargiesthat such a beliéfsmacks of benevolenuthoritarianism. ®
Moreover, he HRA places a duty opolice forcedo avoid tactics thanfringe ECHR
rights unlessthey arejustified and proportionateThere is no precedentirom the higher
courts questioningontainment tacticat football matches,but the protestases provide
guidance on whethesupportes’ rights are being infringed. Followingustin’® kettling (and
by analogyothercontainment strategies such“asibbling” and “hold-backg’is considered
to be only a temporary restrictionon, rather than aleprivation ofliberty, meaning that
EHCRart.5is not engage¢provided that the decision to contain is not arbiir&tyHowever,
the earlier decision ihaporte’® makes it clear that police powers to prevent a breach of the
peace need to be balanced agatihstrights tofreedom of expression and asstion. The
ruling in Anderson v United Kingdoffithat art.11 did not apply to purely social gatherings
lacking “organised assembly or association” was unclear as to whethearrggthlerings of
football supporters in specific locations would trigger human rights proteclibisssituation
appears to have been clarified by the subsequent ECtHR decisibriemd v United

Kingdomwhich considered whether gathering together to hunt foxes triggered arts 10 and 11:

“[ The primary or original purposef art.11was and is to protect the right of peaceful
demonstration and participation in the democratic procedéevertheless, it would,

2013), available at: http://www.westyorkshire
pcc.gov.uk/media/33164/peer_review_of hudderfield_town_v_hull_citygmtiessed July 30, 2014nd a
subsequent apology to fari§Vest Yorkshire Police Sorry for Ticket Sanctibstp://www.bbc.co.uk/news/uk
englandleeds24581709(accessed July 30, 2014).

%9 Mead, “Kettes, cordons and crowd contraltp.390.

0 See alsd.aporte[2007] 2 All ER.529.

"L Several persuasive arguments have been made that the ruling in this case wegkensitte of individual
rights to liberty by giving undue deference to established public qudkcing strategies (see Fenwjck
“Marginalising human rights”’R. Glover,“The uncertain blue line- police cordons and the common law”
[2012] 4 Crim.L.R. 245andMead, “Kettes, cordons and crowd control”. See also the minority opinion of the
ECtHR, Austin (2012) 55E.H.R.R. 14 paras G1-15). It should also be noted that even if this had been
considered to fall under art.5, the later decision in the foetblaited case of endorf v Germanf2013] 34
B.H.R.C. 738 suggests that it may have been considered justifiadde either art.5(1)(b) or 5(1)(c). The UK
has signed Huwnot ratified protocol 4 of the Convention, which provides for libeftmovement within states.

2 Laporte[2007] 2 AC 105.

3(1998) 25 ECHRR CD172. See alsppleby v United Kingdorf2003) 37 EHRR 38.


http://www.westyorkshire-pcc.gov.uk/media/33164/peer_review_of_hudderfield_town_v_hull_city.pdf
http://www.westyorkshire-pcc.gov.uk/media/33164/peer_review_of_hudderfield_town_v_hull_city.pdf

in the Court's view, be an unacceptably narrow interpretation of that article to confine
it only to that kind of assembly, just as it would be too narrow an interpretation of
art.10 to restrict it to expressions of opinion of a political charactdthe] Court is
therefore prepared to assume that art.1 may extend to the protection sémaiblgsof

an essentially social charactét”

It therefore appears that gatherings of football suppodanstrigger the arts 10 and 11

protections.

Following Austin and McClure, " kettles and other similar restrictions on exably
and expression should only be imposed by a senior police officer who reasonablysbelieve
that, based on the evidence available at the time, comeait of the crowd is the least
restrictive way of preventing aimminent breach of the peacd@One way inwhich such
restrictions can be justifieid footballis where officers gain intelligence that a confrontation
may be planned between groups of risapportersas inOstendorf’’ In exceptional cases,
this may come from phone surveillance or the activity of undercover police sfficer
informers, orFootball Intelligence Offices who have observe@ group of genuinely risk
supportersgathering near to or moving in the directionao&imilarrival group’®Here, a
decision to kettle one or both of the groups clearly satisfies the common lawttestgaird
to reasonable containment to prevent a breach of the padosould be a proportionate and
jusifiable restriction ofECHR arts10 and 11”° Similarly, stadium holebacks are likely to
be justifiable where the police consider there is a serious and immediate risktibg vis
supporters from home supporters gathered directly around the exits of theiuendidsre
problematic isvhen such decisi@areinfluenced not by intelligeneked policing or obvious
immediate threat, but by historical legacy of the fixture and/or theodeaphic composition
or outwardappearance of a crowWHere, police powers to manage football crowdststa

diverge from those justified in the courts foanagng protests.

#(2010) 50 E.H.R.R. SEB, para 50.

>[2012] EWCA Civ12.

® McClure, para94.

712013] 34 B.H.R.C. 738

8 Sometimes this information is less reliable, coming from social mediapatfmonitored by the police.
Previous incidents and court observations have shown that such intelligetycdbemno more than an
anonymous post on an internet forum or social mptitform from someone who may have no intention of
becoming engaged in disorder, or no knowledge of whether disorder is likelyuo (eag. Ford, unreported
June 21 201CEtherington,unreported October-B, 2010 Leeds Crown Court)

"9 Most clearly set ot in this case by Lord Rodggr Laporte[2007] 2 AC. 105, parass9-91.

8 Following Leeds United FC v Chief Constable of West Yorkshire P@iz2] EWHC 2113 (QB), where it
was confirmed that the police were responsible for paying for football pploperations on land not owned by



Where violence or disorder $igoreviouslyoccurred the preemptive kettling of
groups of suspected risk supportesdikely even without any immediate threat to public
order. Many decisionsto kettle a group of visiting fanare made in the absence ahy
intelligence that they currently or potentiallypose a threatbeyond a group containing
suspected risk supportétsinevitably this results in fans who had no intention of enggigin
disorder having theirights curtailed, often on the basis @fadvertentassociation(with
suspected risk supporters), expression (because they are chanting simgatosmsgected
risk supporters), wearing certain fashionsp@sentinga negativé'demeanour'towards the
police® Nevertheless, although decisions based on these factors raise issues under both the
HRA and the Equality Act 2010, it is difficult to prove that an officer’s belief thaslkaaf
rival fans confronting each other was unreasonaiblere there is at least some evidence to
justify the decisior?®

The ACPO definition of a risk fan, combined with the fact that large numbers of
public order trained officerseredeployed to prevent potential disorder at a mdtals ben
usedas a legitimisatiof the continued use of these tactidewever his isnot sufficient to
justify such restrictions under the ECHR even following the relatively Higeed given to
police by recenprotestcases. Th&rand Chamber’suling in Austinplaced great emphasis
on the fact that the police kept their policy of containment under constant review and for the
duration of it werdooking for safe alternative® In McClure, the Court of Appeal identified,
inter alia, the importance of an officer seeking and acting upetoufate information on the
evolving situation. This is clearly at odds with police decisiaking based upon the
demographics or clothing of a certain group who have not previdaesiyinvolved in
disorder, or uporeviden@ thatviolence may have occurrgareviouslyat the same fixture
(whetherinvolving different individuals or nof), and where containment strategies are not
reviewed whilst the situation is evolving

In contrast to many of the containments in the protest cases, it is rare in al footbal

context for disorder to bengoingand for interventions to be required to control it; disorder

the club, there is also a risk that these containment strategies might béeomerrh if they are seen by
individual forces as the cheapest and most cost effective means of pfuiziibgll matches.

8 Examples in Jamesid Pearson, “Football Banning Orders”.

8 See M. O'Neill, Policing Football: Social Interaction and Negotiated Disord@toundmills: Palgrave
MacMillan, 2005). Numerous studies on police discretion have showrdaudumal being in “contempt of cop”
is morelikely to havepolice action taken against theeng. D.Black, “The social organization of arrés1971)
23 Stanford Law Review087.Furthermore, individuals are far more likely to express negativedstittowards
a police force who they perceive as acting illegitimately.

8 McClure[2012] EWCA Civ 12, para 94.

84(2012) 55 E.H.R.R. 14, particularly para.67.



is usually not only sporadic but bri&fInstead, containment tactics agpically employed
preemptively® even when the ishistory of rival supporters mixing peacefylnd in the
knowledge that when disorder occurs, it is rarely sustained or leads to serioumgeviole
Considerable confusion still exists around the concept of breach of the®paadein
particular judicial definitions ofimminencé&®® and its relation to “immediacy® No doubt a
police ®mmander responsible for maintaining ordatside a stadium would point to Lord
Rodger’s opinion irLaportethat there was no need for officeféo wait until an opposing
group hoves into sight before taking actiofi However judicial opinion of contrasting
emphasis from the judgment suggests that in many cases police are oversteppiagktin
terms of legitimate contament. Lord Bingham notes that it is not enough that a breach of the
peace is“anticipated to be a real possibifity* and crowd dynamics around football matches
do not invariably*build ug’ to a breach of the peatleat wouldjustify containments per

Lord Carswell® Indeed, a series of studies have indicated that indiscriminate police
interventions of the type used &ustin and McClure against football crowds may increase
the likelihood of disorder taking place rather than reducd Thus, it is contened that
without clear and accurate intelligence of imminent planned violdhessontainment of
groups of fans is unlikely to be jgdd lawful against the duty of police to facilitatece
expression an@ssemblyor undercommon law police power$ and couldalsotrigger art.5

claims should a pre-determined decision to contain be considered arbitrary.

Surveillance, amulative guilt and guilt by association
Containment has also been usedetableintelligence gatheringon football supporters

Criminal Justice and Public Order Act 198940 nh particular isusedto gather personal

8 Armstrong,Football Hooligans PearsonAn Ethnography of Football Fans

8 Forexamples of sucholicing operations in football, see Stott, Hoggett and Pear&@eping the Peace”.
87H. Fenwick, Civil Liberties and Human Right@bingdon: Routledge€avendish, 2007), p.753; Rlover,
“The uncertain blue liffe atp.247.

8 Glover, “The uncertain blue line”, pp.25%6.

8 Definitions of imminence have caused problems for the courtdMbss v McLachlarf1985] L.R.L.R. 76
refers to “an imminent, immediate and not remote” breach at para.27

% Laporte[2007] 2 AC 105, par&9.

! Laporte,para47, further suggesting th&mminence” needs to be interpreted in the context of “immediacy”
%2 aporte paral02.

9. Drury and S. ReichetCollective action and psychological change: The emergence of new secitilids”
(2000) 39 BritJSocPsychol 579; C. Stott and S. Reicher, S., “How conflict escalates: The-gnbeip
dynamics of collective football crowd ‘violence™ (1998) Sd&ciology353; C. Stott, P. Hutchison and J. Drury
“Hooligans abroad? Integroup dynamics, social identity and participation in collective ‘disordethe 1998
World Cup Finals” (2001) 43) Brit.JSocPsychol 359; Stott, Hoggett and Pearsolgeping thePeace’

% particularly following Lord Bingham’s clarification ihaporte at para.2that, ‘public disturbance, without
violence, was insuffient for a breach of the peace.”



information and to determine whether a supporter has a valid ticket for the match
question® evidencethat a fan esnot possess a tickét often used to imply that s/he is
more likely to bea ‘risk supporter®® This powershouldonly be used for searching for
weapons that might be used in outbreaks of serious disbudges with kettling, is often
deployedagainst football supporterdsasedon historical assumptionsather thancurrent
intelligence.Additionally, dcohol dispersalirections undeiiolent Crime Reduction Act
2006 s.27provide the police with the power to disperse individuals they believe are
committing or about to commialcohotrelated” disordef” These havelsoused tocorral
and therdispersegroups ofsupporterengaged in communal drinking, even whirepolice
themselvedhave contained fans in the pub in question or where no didwaidarccurred

Fans subjected to thepewers regardless of whether they are carrying prohibited
items or have engaged adcoholtelateddisorder, are routinely vided and required to
providetheir names and addressé&or those defined dsisk” by the police, this footage is
then included in a profile that may be provided as evidence .48 application indeed, a
s60 stop is often the start of such a protild\gain, there have been no higlofile football
cases toprovide guidance orthe legality of this typeof surveillance, butfollowing
Mengesh&®we can assumthat the containment of @rowd in order to gather intelligence
on individualswithin it, ratherthanto prevent an imminent breach of the peace or search for
prohibited articlesis unlawful. Again, this is a practice that is commonly used against
suspectedisk supporters® The protest cases ®ood? andCatt'®®also cast doubt on the
legality of retaining information gained from this and more generic routinefjliof football
fans except in cases where individuals are suspected of committing specific offeddbe an

retention is necessary in the pursuit ofuture criminal charge. Further, for the type of

% For exampleWest Yorkshire Rlice used s.6(owersin a football context 10 times ifive years (FOI
2013127/2348).

% Ford, unreported June 21, 201Btherington unreported October-B, 2010.There is no evidence to suggest
this is the casand crowd observations indicate that fans may attend matchsewéhbut tickets for valid
reasons (PearsoAn Ethnography of Football Fanp.38).

°”Now superseded by the dispersal powers defined in theSbaial Behaviour, Crime and Policing Act 2014
Part 3. It is possible that similar problems will be seen with thefitbese new powers as was the case with
those available under s.27.

% Ford, urreported June 21, 201Btherington unreported OctoberB, 2010

% James and Peson, “Football Banning Orders”

190 Mengeshd2013] EWHC 1695 (Admin).

191 Ford, unreported June 21, 2010 aBtherington unreported October-8, 2010.

192\Wo0d[2009] EWCA Civ414.

13R (Catt) v ACPJ2013] EWCA Civ 192.



typically low-level criminality that occurs around football matches, the retention of pérsona
data would have to be particularly “compelling” to satisfy ai?“g.

From the containment of football fans by use of the powers outlined in the preceding
sections, coupledith the ubiquitous filmingof thosesubjected to these containmertiso
phenomenara observableFirst, evidence that a supportesbeen contained, stopped and
searched and/or dispersisdused cumulatively to demonstrate repeated presence at points of
police interventionn s.14B FBO applicationsThis accumulation of indirect evidenaan
then be used to extrapolatenvolvement with footbattelated disorder from a series of
unrelated interactions with the polit® The asumption appears to be that it is not possible
to be this“unlucky” without being a legitimate suspedihis demonstrates a failure to
understand dominant fan culturéans are regularly grouped together by the police,
particularly ataway matctes '® Thus, feing part of a containment, search or dispersal
operationwithout individual analysis ofnyinvolvement in alcohetelatedor otherdisorder
should not beusedas evidencehat an indvidual is likely to engage in footbatelated
violence or disordeMeverthelessevidencecollected during containmeid routinely relied
on in s14B applications™®’ Typically this evidence showsnly that respondentsvere
stoped and searobd in the vicinity of a football stadiurfnot requimg any reasonable
suspicionthatthey arecarrying offensive weapora articles), that they were served with a
s27 dispersadirection (which itself may have been unlawfultirectedby the failure to
consider each person present individydfifyor had been corralled for the purposes of
preventing a breach of the peace (again reguimo evidencehe individual hacommitted
an offence or is about to). However once this police action takes place, and the itidividua
data is placed on fildf may betreated bycourtsas decisivein proving a propensity for
engagement in violence or disordeonically, the more sightings there are of an individual
not engaging in violence or disorden an individual basis, the greater the likelihood that the

court will consider this to be evidence that the respondent is a risk sugforter.

1%4\W00d[2009] EWCA Civ 414 per Dyson Lhtpara86.

15 3ames and Peson, “Football Banning Orders”

1% pearsonAn Ethnography of Football Fanpp.114122.

197 g.Ford, unreported June 21, 20Itherington urreported October-8, 2010

1915 2009, Stoke City supporters subjected to unlawful s.27 directions (8taterhFacts and Grounds of
Claim: R (on application of Lyndon) v Chief Constable of Greater Manchester Pbdlmeemberl5, 2008,
Queen’s BencltDivision) were able to gain compensation from Greater Manchester PGlaesdént Order,
9/7/09, Queen’s Bench Division).

199 James and Peans, “Football Banning Orders”



Secondly,fans may be consideredo berisk supportes as a result ofnadvertent
interaction withotherspreviously identified as 4isk” by the police*° Even ifit is assumd
that association with genuine risk supporters should be proof enough that an Fe@reslre
there isa problem in determiningwhat behaviour should baccepted as evidence of
“assoation’, which can be little mor¢éhan being in the same pub or on the same coach or
train asarisk supporterAt away matches in particular, thepatialproximity is very different
from associating sociallyith a specific individual; transport optiols safe and accessible
pubs for away fans are often scaragth police “designang” a specificpub for away fans
Moreover, as there is no register of those classified as risk supportedsffitudt for fans to
distance themselves from theselividuals Evenwherefansare genuinelyand knowingly
associating withiisk supportersthere are still implications for the right of free assembly and
association Provided that those riskupportersare not engaging in or planning violence or
disorder,or interfering with the rights of othefs.g. byexpressingacial hatred)'*the right
to free assembly should allow others to socialise with tiRemalising individuals for talking
to or drinking with those who the police considask” (usually without sufficient evidence
to charge or ban the individgahfringes this right Further, by categorising a supporter as
“risk”, their own rights undeECHR art.11 are in turn infringed. The majority dfuman
rights cases on free assembdgultfrom police attempts to move on protesters who may be
blocking a public highway but here there are no other immediate public interests being
infringed; gatherings in public houses artenwelcomed by the owner or managéhere is
no evidence of ECHRrt.11arguments being raised in sBldasesgeven though RA s.3(1)
places a duty upon judges to take Convention rights into account when interpreting
legislation such as theoBtball Spectators ActHowever,following the ECHR ruling in

113
d,

Frien the door may have opened tochallenge on this basis

As with dispersal powers relating ‘tanti-social behaviour***

a constabularpased
approach to footbalelated disorder is leading to wide variationghe use of information
gathered as a result 8160 CJPOA and s.27 VCRA interventions. Further, there is a degree of
confusion amongst both senior officers who are issthegrders and those on the ground

using themas to the limits to which these powers can be used. This confusion also extends to

10 Chief Constable of Greater Manchester Police v Reillyreported February 14, 2006afford Magistrates
Court.

vona v HungaryECHRJuly 9, 2013No. 35943/10

12 Eor examplePPP v Jone$§1999] 2 All ER 257.

113(2010)50 E.H.R.R. SE6.

4 35ee A.Crawford, ‘Dispersal Powers and the Symbolic Role of /Sutial Behaviour Legislation’ (2008)
71(5) M.L.R. 753 at p.762


http://hudoc.echr.coe.int/sites/eng/pages/search.aspx%23%7B%22appno%22:%5B%2235943/10%22%5D%7D

the Magistrates and District Judges before whoitdB FBO applicationsare hearcand who

may not appreciate that the powers have been exceeded. The regional variatidhs, an
more general inconsistency in these caSed is exacerbated byrootball Intelligence
Officers and Magistrates/District Judges interchangeably using the ACPO defioftiask
supporterandthe narrower definition focussing on the likelihood of engagement in violence
or disorder in connection with a football match required by the legisjatiean thamany
non-violent supportersare being policecaind dealt with by the cour@s though they are

potential*hooligans”!*®

Conclusions
At first blush football supporteraresubjected to the same crowd management strategies and
tactics that havgenerallybeen held lawful by thappealcourts and thd&eCtHR in protest
cases However on closer inspection there are serious problems with botemmitve
football crowdpolicing strategiesandhow theevidence gathered as a resultluésetactics
may subsequenthypbe used to supportiiB Football Banning Ordermpplicatiors. These
problems are most obvious where crowds of supporters who have not engaged in disorder are
kettled,andwhere personal information is retained on file as part of a ‘fishing etipe@dor
evidence to satisfy a1iB FBO applicationrather than in the irestigation ofa specific
offence.If the jurisprudence from human rights protest caseppliedin many examples of
football crowd managementhe right of supporters to free assembhd associatignfree
expression the right to privacyand, in some s liberty, are being infringed in a
disproportionate and unjustifiabheanner

These human rights problems are exacerbated when evidencentainowent or
dispersal in thisften unlawful manner isisedto support a.44B FBO application Through
the process afompiling profiles on suspected risk supporters, we start to see how a supporter
who might quite innocently be caught up in magy ¥CRA dispersals (that are unlawful),
or be part of a group that is kettled by police (possibly for its own protection), abjeeted
to a s60 CJPOAstop and search (requiring no reasonailéendividualsed grounds) could
find themselvesvith a police profile that is used to obtain.248 FBO in the absence of any
evidence indicating that the inttlual has actually engaged in any act of violence or disorder.

The serious restrictions placed on liberty by FBO conditions make the combieetdoéfthe

15 Anna Fairclough, Legal Officer for Liberty (December 18, 200B)tp://www.libertyhuman
rights.org.uk/media/press/2008/liberand-the-fstteamup-to-fight-for-humanrights-of-footballfans.php
(accessed July 30024).


http://www.liberty-human-rights.org.uk/media/press/2008/liberty-and-the-fsf-team-up-to-fight-for-human-rights-of-football-fans.php
http://www.liberty-human-rights.org.uk/media/press/2008/liberty-and-the-fsf-team-up-to-fight-for-human-rights-of-football-fans.php

aforementioned human rights infringements exceptionally onerous on football stgporte
who, additonally, appeato besignificantly lesslikely than protesterto challenge them in
the courts.

In the policing of protest, substantial changes have already been made togigcand
the human rights of protesters at the forefront of the strategic and ltalgasionmaking
process of police officerdén Adapting to Protestthe need to facilitatéhe positive rights of
citizensunderECHR arts 10 and 11to assemble and express tisetvesis emphasised over
treatingeach assembly as a potentiabach of the peace® ECtHR jurisprudence suggest
that football fans possess the same rights to assembly, association and e@xaesbbse
engaging in political protesit is therefore time that this change of emphasis is brought to the
policing of football crowds.

Impartiality and proportionalityare thekey tenets of theCollege of Policing’s
Authorised Professional Practice Framework guidance for successfid prdsr policing™’
Education about fan sutultures, the reinforcement of human rights considerations as
underpinning strategic decisionaking and a focus on intelligended policing need to be
established as the norm. A concomitant move away from ggategfluenced by
assumptions based on the behaviour of previous crowds and guilt by assoda@tion
prosecution and the necessary-pnmaptive banning of supporte@bout whom there is
genuine intelligence that they pose a risk to public ondéf ensure that these tenets are
achieved.There is sufficient evidence that policing football crowds in this manner will not
only reduce the likelihood of successful human rights challenges in the courts, kalsavill
lead to better engagement by famsh the police and a reduction in the risk of widespread
disorder. Consequentlthe pressure on police forces to obtai¥B banning orders on fans
for whom there exists very little evidence of actual engagement in footieted violence or
disorderand the need for resourggensive policing strategies can be reduced, enabling the

focus to return to the “hooligans” in line with Parliament’s original intentions.

116 Her Majesty’s Chief Inspéor of ConstabularyAdapting to Protest(London: Central Office of Information,
2009) available athttp://www.hmic.gov.uk/media/adaptitgrprotest20090705.pd{accessed July 30, 2014),
at p.10 and p.66

7 College ofPolicing, Core principles and legislation



